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About Peter

I’m an attorney. My legal practice is entirely focused on
real estate valuation services. My clients are primarily
appraisal firms, AMCs and financial institutions. | was
for over 10 years general counsel to LIA
(www.liability.com) — the Appraisal Institute’s endorsed

E&O provider.

My book Risk Management for Real Estate
Appraisers and Appraisal Firms was published by the
Appraisal Institute in 2019.

| live in Bozeman, MT, and I’'m a member of the
Montana Real Estate Appraisers Board.
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Where Are We Going?

- We're going to talk about a variety - J
of legal situations and cases
involving appraisers and appraisa
firms. - '

- We’'ll see what we can learn from
each of them — 15+ takeaways
and lessons in all.

- We’'ll start with an introduction to
the basic legal elements of a
professional negligence claim —
the most common legal claim
against appraisers.
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The Basic Elements of an Appraiser Negligence
Claim — Where Does USPAP Fit In?

» The Uniform Standards of Professional Appraisal Practice What Is a Professional Negligence

(USPAP), of course, are the standards that appraisers are Claim?
required to follow when performing appraisal assignments
(with some exceptions in some states). The key legal elements of an appraisal

» USPAP has the force of law and regulation for appraisers MG LEEES ElElin CIe

under state appraiser licensing laws. 1) a legal duty owed to the plaintiff by

» It's also very relevant to some of the legal situations we’ll the defendant appraiser,
been talking about — where an appraiser is being accused 2) failure of the defendant appraiser
Of profeSS|ona| neg“gence to follow the applicable standard of

: ¥ care required for the assignment,

+ USPAP Iorms a large part of what is called the “standard 3) renanceqby the plaintiff ongthe
of care. appraisal work, and

- And, as we'll see, the USPAP concepts of “intended use” 4) damages tohthe plaintiff Pr%X'maLe'Yf
and “intended user” also largely define who can sue an et g7 el Dl Rl

: the standard of care.

appraiser.

Copyrights 2023 Peter Christensen, Christensen Law
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The Overarching Key Issue in a Majority of Cases:
To Whom Does the Appraiser Owe a Legal Duty?

Law in most states:

a professional like an appraiser owes a legal duty
for the purpose of negligence claim to their client
and to those additional parties they know or
reasonably expect will use or rely on their work.

Let’s now see how that works in a real case.



A Not So “Typical” Buyer’s Remorse Case Involving a Bank,
a Real Estate Broker and an Appraiser

m NEWS  ENTERTAINMENT  ROYALS  LIFESTYLE  STYLEWATCH  SHOPPING

Chesley 'Sully’ Sullenberger Flies Again

The "Hero of the Hudson” begins his first day back on the job since saving Flight 1549

January 1 5, 2009 By Nicole Weisensee Egan = Published on October 1, 2009 10:30 AM @ G
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A Not So “Typical” Buyer’s Remorse Case Involving a Bank, a Real
Estate Broker and an Appraiser

JOEL K. LIBERSON (SBN: 164857) ' - -

—

JASON N. WOLFORD ¢(SBN: 194177) - 8
2 ||LIBERSON & WOLFORD! R ',z ‘”“ﬁ%‘}ﬂb’mﬂr—'
660 Market Street, 5 Rloorcf " . L uttg
3 || San Francisco, CA 94104, ol Vet
Tel.:(415) 677-4110 ™
4 ||Fax: (415) 358-8154 '
Attorney for Plaintiffs
3 || TYP, LLC, CHESLEY B. SULLENBERGER III, and
¢ || LORRAINE SULUENBERGER
7
8 SUPERIOR COURT OF CALIFORNIA - COUNTY OF BUTTE
9
: BY FAX
10 ./ T 10-0187
n< TYP, LLC, CHESLEY B. SULLENBERGER ; 'ASE NO. 150077
| IT1, and LORRAINE SULLENBERGER,
12 FIRST AMENDED COMPLAINT FOR:
13 } 1. DECLARATORY AND INJUNCTIVE
v. ) RELIEF;
14 y 2. FRAUD AND DECEIT;"
GRUBB & ELLIS COMPANY, CHERIE } 3. FRAUD AND NEGLIGENT
15 HU’[LLADE, STERLING SAVINGS BANK as ) MISREPRESENTATION;
successor in interest by merger 1o SONOMA. ) 4. CONSTRUCTIVE FRAUD
16 || NATIONAL BANK, BECKI ROBERTS, and ) 5. BREACH OF FIDUCIARY DUTY;
_ || DOES 1 tarough 10, inclusive, ) 6. BREACH OF COVENENT OF GOOD
17 FAITH AND FAIR DEALING:
Defendants. 7. UNJUST ENRICHMENT;
18 - 8. NEGLIGENCE:



Captain Sullenberger’s Key Allegations
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22, Onor around QOctober 2009, Plaintiffs obtained a forensic appraisal of the Subject

Property. The appraisal verified that Defendants’ representations regarding the fair market valye
of the Subject Property when it was purchased in 2002 had been significantly overstated. The

forensic appraisal indicated in pertinent part as follows:

It is our opinion that the market value of the Leased Fee Interest in the subject property,
as of October 20, 2002, should fall within a value range of $680,000 to $720,000. This

- range of value has been based on a review and analysis of numerous sales and rent

comparables of auto-service related facilities in the Northern California marketing area
which had closing dates between 2000 and carly 2003 (and also included ani analysis of
the four sales and four rent comparables utilized in the original appraisal report — which
were represented by the same four properties). It appears that the original appraised value
of $920,000 and contract sales price of $935,000 were substantially above market value.
This may have occurred for a number of reasons from both an appraisal perspective, but
also from a lack of fiduciary responsibility on the part of the other real estate
professionals involved in the transaction.

What would
be the
appraiser’s
key point of
defense?



Wait ... What’s the Statute of Limitations?
Takeaway #1

JOEL K. LIBERSON (SBN: 164857 .
JASONN. WOLFORD (SBN. 1 Superio
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The Sullenbergers purchased the
property in 2002.

TYP, LLC, CHESLEY B. SULLENBERGER III, and
LORRAINE SULLENBERGER

o S 1otorats They filed their lawsuit 8 years later!

11 || TYP,LLC, CHESLEY B. SULLERNGBERGER g CASENO. 150077
T0, and LORRAINE SULLENB! -
i FIRST AMENDED COMPLAINT FOR:

Plaintiffs, .
1. DECLARATORY AND INJUNCTIVE
V. RELIEF;

O T 5 ot oot What'’s the statute of limitations in MA,

22.  Onoraround October 2009, Plaintiffs obtained a forensic appraisal of the Subject

16 Elgé Property. The appraisal verified that Defendants’ representations regarding the fair market value M E a n d RI fo r a p rOfe S S i O n a I
of the Subject Property when it was purchased in 2002 had been significantly overstated. The neg I i ge nce cl a i m agai nst an appra ise r?

forensic appraisal indicated in pertinent part as follows:

~
NPNDNDND

2

It is our opinion that the market value of the Leased Fee Interest in the subject property,

asof O(t:‘m:ler 21&5 2802, %houéd fall within a value range c}f $680,000 to $720,000. This
- range of value een based on a review and analysis of numerous sales and rent &= ?

comparables of auto-service related facilities in the Northern California marketing area d

which had closing dates between 2000 and carly 2003 (and also included an arialysis of H OW Oes th IS Com are to other states ]

the four sales ?:f bfot;}rl rent coxfnparables uﬁli§eii in the ox'iginzilthpra.isaéI-I report — which

were represented by the same four properties). It appears that the origin: appraised value

of $920,000 and contract sales price of $935,000 were substantially above market value, N ew YO |"k ?

This may have occurred for a number of reasons from both an appraisal perspective, but

also from a lack of fiduciary responsibility on the part of the other real estate
10 professionals involved in the transaction.
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State

Alabama
Alaska
Arizona

Arkansas

California
Colorado
Connecticut
Delaware

Florida

Georgia

Years

2, for claims by
clients

Statute of Limitations Chart Link

www.valuationlegal.com/limitations/

Does a "discovery rule" potentially
apply to a professional negligence
claim against an appraiser?

No, unless fraud.

Yes

Yes

No. Arkansas has adopted an appraiser-specific statute of
limitatic

Underlying State Statutory Source

Alabama Code § 6-2-38
Alaska Code of Civil Proc. § 09.10.070
Ariz. Rev. Stat. Ann. § 12-542

Ark. Code § 17-14-206(c)(1) (as amended by SB 394 in

intentic Indiana 2 Yes Ind. Code § 34-11-2-4
Yes lowa 2 Yes lowa Code Ann. § 614.1
e Kansas 2 Yes Kan. Stat. Ann. § 60-513
Yes
Kentucky 1 Yes Ky. Rev. Stat. Ann. § 413.140(3)
Yes . . n
Louisiana i} Yes; however, with an effective date of January 1 2020, La. R.S. § 9:5610
Y&, to Louisiana has enacted a statute of limitations providing that
Forvcla any action against an iser or appraisal
with no company must be filed at the latest within three years from the
date of the relevant act, omission or neglect.
The lim
applies Maine 3} Yes Me. Rev. Stat. Ann. Tit. 14, § 752
has no
Maryland 3 Yas Md. Cts. & Jud. Proc. Code Ann. § 5-101
Massachusetts 3 Yas Mass. Ann. Laws ch. 260, § 4
Michigan 2 Yes, but the discovery rule is limited - an action must be filed MCL 600.5805(9) and MCL 600.58358(2)

within & months of the plaintiffs discovery of the claim.

Minnesota B Yes; however, under Minn. Stat. § 82B.24. Subd. 4. an action Minn. Stat. § 82B.24, Subd. 4
must be filed no later than & years from the date of the

Screenshot appraisal.
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Takeaway #2 — The Value of Precise Intended Use and User Language
Willemsen — California Court of Appeal (2014)

« Willemsen contracted to purchase 4.8 acre vacant land
in San Bernardino County in 2007.

« Purchase price $1.6m.

 F&M Bank hired appraisers.

« Appraisers valued property at $1.78m.

» Five years later, Willemsen was unhappy with purchase
and sued.

« He alleged the value was inflated because the appraisers
failed to consider impact of earthquake fault and easement.

» How do you think the case turns out?



Takeaway #2 — The Value of Precise Intended Use and User Language
Willemsen — California Court of Appeal (2014)

report stated: “The function of this appraisal report is to provide Farmers and Merchants
Bank with a Summary Appraisal Report.” It further stated: “The intended use of this
appraisal is to assist Farmers and Merchants Bank in analyzing a new loan for the subject
property. The intended users of this appraisal are Farmers and Merchants Bank and/or its
designated representatives.” Another portion of the report said: “The report may not be
used for any purpose by any person other [than] the party to whom it is addressed without
the written consent of the appraiser and the appraiser specifically disclaims any liability

to such unauthorized third parties.” The appraisal report was addressed to the bank. *

Does the appraiser win the motion to dismiss the case? Yes or no.



Takeaway #2 — The Value of Precise Intended Use and User Language
Willemsen — California Court of Appeal (2014)

« Trial court granted summary judgment and
dismissed case.
« Court of appeal affirmed. Key finding:

Furthermore, the Appraisa-)efendants did not manifest an intent to
supply information for Willemsen’s use in determining whether the property was suitable
for his purposes. Rather, the appraisal report specifically limited its intended use to the
use of the bank. Finally, the purpose of the appraisal report was to aid the bank in
determining whether the proposed collateral had a value sufficient to support the
contemplated loan, not to assure Willemsen that it was suitable for use as a 1‘ekcyc1ing

facility or free from earthquake faults, or to disclose planned roadways to him.



Takeaway #2 — The Value of Precise Intended Use and User Language

Willemsen — California Court of Appeal (2014)

Takeaway:

In addition to being a USPAP compliance
requirement, your descriptions of intended use
and user in appraisal reports are specifically
relevant to determining the parties to whom you

owe legal duties.
The descriptions help frame who can sue you

and what they can sue you about.
For risk reduction, narrower and more precise

IS better.



What'’s the “Biggest” Appraiser Liability Case in the
History of the Universe? How Did it Resolve?

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF IDAHO

L.J. GIBSON, BEAU BLIXSETH; AMY Case No. 1:10-cv-00001-EJL
KOENIG, DEAN FRESONKE, VERN
JENNINGS, TERRI FROEHLICH, FIRST AMENDED COMPLAINT
MONIQUE LEFLEUR, and GRIFFEN
DEVELOPMENT, LLC, each individually, 1. Racketeer Influenced and
and on behalf of PROPOSED Plaintiff Corrupt Organizations Act;
CLASS Members of Tamarack Resort, 2. Fraud;
Yellowstone Club, Lake Las Vegas and Ginn 3. Negligent Misrepresentation;
Sur Mer, 4. Breach of Fiduciary Duty;

5. Tortious Interference with

Plaintiffs, Contractual Relations;

V. 6. Unjust Enrichment; and

% Negligence.
CREDIT SUISSE AG, a Swiss corporation; 8. Common Law Conspiracy
CREDIT SUISSE SECURITIES (USA),
LLC, a Delaware limited liability company, JURY TRIAL DEMANDED

CREDIT SUISSE FIRST BOSTON, a
Delaware limited liability corporation;
CREDIT SUISSE CAYMAN ISLAND
BRANCH, an entity of unknown type;
CUSHMAN & WAKEFIELD, INC., a
Delaware corporation and DOES 1 through
100 inclusive,




What'’s the “Biggest” Appraiser Liability Case in the
History of the Universe? How Did it Resolve?

Each report stated:

(1) the intended use of the > Rullhg on -
appraisal is “to assist in - negllggnce C!alm-
internal decision-making the court finds neither

FIRREA nor USPAP
imposed a duty of care
on Defendants in favor

of Plaintiffs.”

purposes regarding

potential financing,” and
(2) “intended for use only by

the client [Credit Suisse].”




Takeaway #3 — Understand Review Appraiser Liability to
the Original Appraiser -- Let’s Apply What We Just
Learned to Another Real Appraiser Claim Situation

- Review appraiser retained by lender
prepares a review that is highly critical of
another appraiser’s work.

- Lender drops the appraiser from panel,
costing the appraiser tens of thousands of
dollars in lost work. Other lenders learn of
the “blacklisting” and more work is lost.

- Reviewer on his own reports the appraiser
to the state for USPAP violations and
submits the review. However, the state
finds no errors and actually disciplines the
reviewer for a poorly supported review.

- Can the damaged appraiser who lgst tens
of thousands in income because of the bad
review sue the reviewer for professional
negligence?




A problem for appraisers on the URAR

The next case relates to a legal claim by a residential borrower
in relation to an appraisal reported on the 1004 form. Let’s keep
this language from the form in mind as we look at the case:

INTENDED USE: The intended use of this appraisal report is for the lender/client to evaluate the property that is the
subject of this appraisal for a mortgage finance transaction.

INTENDED USER: The intended user of this appraisal report is the lender/client.

23. The borrower, another lender at the request of the borrower, the mortgagee or its successors and assigns, mortgage
insurers, government sponsored enterprises, and other secondary market participants may rely on this appraisal report as part
of any mortgage finance transaction that involves any one or more of these parties.



Takeaway #4: Most Common Mistake:
The House is Not as Big as Reported

by the Appraiser

10. On or about May 23, 2018, the [ cntered into an “AS IS” Residential

Contract For Sale And Purchase (“Contract”) for the Property with a sales price of $675,000.00

]38 The Contract also contained an appraisal contingency, which provided, in pertinent
part, that in the event the Property was appraised for less than $650,000.00, the |l could
terminate the Contract, have any paid deposits returned, and be free from any obligations under

the Contract (“Appraisal Contingency”).



Most Common Mistake:
The House is Not as Big as
Reported by the Appraiser

18. On June 12, 2018, Mr. |l issuved a Uniform Residential Appraisal Report,
which appraised the Property as of June 7, 2018 (“Negligent Appraisal”). A true and correct copy

of the Negligent Appraisal is attached hereto as Exhibit “B.”



20. Of significance, the Negligent Appraisal notes that Mr. [l and thus | N
were aware of and had reviewed the Contract, and further provides that the |l could rely
on the appraisal in connection with their mortgage loan. See Exhibit “B.”

21. The Defendants thus either knew or should have known about the Financing
Contingency and the Appraisal Contingency, and that the ||l would rely, and were allowed
to rely, on the Negligent Appraisal in connection with same.

22 The Negligent Appraisal valued the Property at $678,000.00 (“Negligent

Valuation”).

23. The borrower, another lender at the request of the borrower, the mortgagee or its successors and assigns, mortgage
insurers, government sponsored enterprises, and other secondary market participants may rely on this appraisal report as part
of any mortgage finance transaction that involves any one or more of these parties.




23. The Negligent Valuation was predicated on Mr. [JJilil’s opinion that the Property

was worth $411.59 per square foot of living area and had a living area of approximately 1,640

square feet. See Exhibit “B.”!

25 Relying on the Negligent Appraisal, the |l took out a mortgage loan from

the Bank for $540,000.00, closed on the Contract, and acquired the Property.

26. Unfortunately and unbeknownst to the ||} M. . and by extension

I [2d committed an error in the Negligent Appraisal.

27. Contrary to the Negligent Appraisal, the Property’s approximate living area was

not 1,640 square feet.

Public Records X
Beds 3
Baths 2
Sq. Ft. 1,394
Stories 1
Lot Size 7,850 Sq. Ft.
Style Single Family Residential
Year Built 1938

Year Renovated 2003

PROPERTY DETAILS

INTERIOR

1,692 Sq Ft.

PROPERTY TYPE
Single Family Home

YEAR BUILT

1938

EXTERIOR

.18 Acres

MONTHLY REAL ESTATE TAX

$315

MLS/LISTING ID

A10436499




Most Common Mistake:
The House is Not as Big as
Reported by the Appraiser

@ Douglas .||u||‘;ﬁ

28. Instead, the Property’s approximate living area was 1,394 square feet.

29. Had Mr. |l applied his $411.59 per square foot of living area formula to the
Property’s true living area of approximately 1,394 square feet, the Negligent Appraisal would have
valued the Property at approximately $573,000.00 (“Correct Valuation™).?

30. The Defendants thus overvalued the Property by more than $100,000.00.*

' 1,640 square feet * $411/59 square foot = $675,007.60 = ~ $675,000.00.

31,394 square feet * $411/59 square foot = $573,756.46 = ~ $573,000.00.
? $675,000.00 - $573,000.00 = $102,000.00 = > $100,000.00.



Takeaway #4:
Most Common Mistake =
Square Footage of the Subject

What happened in the case?

Takeaways:

» Square footage errors are the single-most common
actual mistakes for which agents/brokers and
appraisers are sued.

» Pay extra attention to measuring and reporting
square footage.
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Takeaway #5 — Mitigating the Risk of Borrower Claims
with Specific Additional Language

Takeaway #5:

» Appraisers should consider
additional language in reports
directed at claims by borrowers (and
sellers).
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Suggested Language for

for Residential Appraisers Regarding the URAR and
Similar Report Forms?

Key language for residential lending appraisal reports:

The appraiser has not identified any purchaser, borrower or seller as an
intended user of this appraisal, and no such party should use this
appraisal for any purpose. Such parties are advised to obtain an
appraisal from an appraiser of their own choosing if they require an
appraisal for their own use. Any reference to or use of this appraisal
report by a purchaser, borrower or seller for their own purposes, including
without limitation for the purposes of a property purchase decision or an
appraisal contingency in a purchase agreement, is at such party’s own
risk and is not intended or authorized by the appraiser.

Even though appraisal forms contain some similar language, it’s proven that
having it written out separately is most effective.



How Are Lawsuit Claims
Against Appraisers Currently?

- Infrequent, as a result of very low BuzzFeed News
default rates on mortgages forthe e
last 8 years and continuously
rising real estate prices — until
recently. She Bought Her House As The Market

: Peaked. Now She Regrets It.

- Increasing now because of
Changlng flnanC|a| and market g;zftr:(;r\x.rlgthevalueandwabllltyofhomeownershlp: We're just house
conditions and interest rates. Q.

Keep this is mind: it's appraisals performed at or near
the peak of markets that become the subject of claims

years later.
> Watch for complacency.
> It's definitely the time to be prudent.



-
Takeaway #6

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK (c 3y
X
r'he Most Dangerous Lender
Plaintiff, Index No.
-against- $4,700,00000 Principal
COMPLAINT $1,479,403.20 Default Fee (Interest) $52,835.83 per month from August 1,
Indivicually, 2018 — December 10, 2020 (28 months)(28 x $52,835.83)
' $ 69,090.00 Late Fee $2,467.50 per month from August 1, 2018 — December
Defendants. . 10, 2020 (28 months)(28 X $2,467.50)
$6,248,493.20
UNITED STATES DISTRICT COURT SUPREME ggg]&;fysg l{tﬁ s(;‘,;EEw YORK
FORTHE DISTRICT OF COLUMBIA PRESENT: ber of Closed  Unpaid Principal Balance $1,260,000.00
HON. JEROME C. MURPHY, N umber o LOanS ose & 0,
i ' Unpaid Interest at 9% $ 406,350.00
Sharestates Investments, LLC . O 62 Default Fee at 23.99% $ 676,798.50
11 Middle Neck Road, Suite 400A - H
o s . ’ TRIAL/IAS PART 13 4’ Per Diem (Through 4-7-23) $ 5,877.55
* SHARESTATES INVESTMENTS, LLC, L ate F ee $ 23 81 4 00
Plaintiff, % Civil No. » Index No.: 609758/2018 ; K
- Plaintiff, Motion Date: 11/20/18 Bounce Fee $ 80.00
> - against - Sequence No.: 002 "
: e Additional Advance Fees $ 192,254.84
< DECISION and ORDER
O'N'C‘g'exgi’:‘:é‘e‘::;ig st Ageg . CREAGH & ASSOCIATES, INC., ROBERT P Total $2,565,174.89
10462 Faulking Ridge Circle * CREAGH and COLSON D. LEWIS,
Columbia, MD 21044, *
* Defendants.
SUPREME COURT, STATE OF NEW YORK SHARESTATES INVESTMENTS, LLC ~ § IN THE JUDICIAL DISTRICT COURT UNITED STATES DISTRICT COURT
COUNTY OF NEW YORK AND PALLASITE REO 2018-1, LLC § DISTRICT OF CONNECTICUT
X §
LOAN TRUST, LLC V. § OF HARRIS COUNTY, TEXAS FALLASITE ASSET TRUST.
Index No: § o
Plaintiff, CAPITAL TITLE OF TEXAS, LLC, § RN Plaintiff,
Date of Purchase: KELLI M. OWENS,| § F\@
V. Il MINERAL COUNTY § ) 8. CIVIL ACTION NO.:
SUMMONS DEVELOPMENT AUTHORITY CORP., § @&9 KEY ASSOCIATES AND APPRAISAL
APPRAISAL SOURCE INC., ELIAZER KLEIN, BDFI, LLC, APPRAISAL NATION, § N SERVICES, INC. AND ANTHONY J.
INDIVIDUALLY, AND FASTAPP, INC., LLC, EHLERT LAW, PC, JEREL W. § 5 @‘\? BISIGNANO, INDIVIDUALLY,
EHLERT II, AND MICHAEL WELLS § Q\
Defendants. D/B/A WELLS & ASSOCIATES § Befaniaris
X APPRAISAL SERVICE § JUBICIAL DISTRICT :




Alternative Lenders = More Risk

» Alternative, “hard-money” or
“asset-based” lenders pose a
much higher risk to
appraisers than traditional
bank and mortgage lenders
— especially in the economic
environment of COVID.

» “Appraise” your clients and
assignments for risk.

» Follow your instincts with
respect to risky clients or
assignments.

» Your survival instinct is
usually right.




Takeaway #7
For Appraisers Who Work as Expert Witnesses:

Can an Unhappy Party on the Other Side of a
Case Sue You for Negligence?

Can any unhappy party on one side of any
litigation, condemnation, arbitration, etc. sue the
other side’s expert?

Let’s find out. ..



An Unhappy Property Owner in a Condemnation Case Sues
the State’s Expert Witness Appraiser

An experienced appraiser and his firm were hired by
the state to value a largely undeveloped parcel
(formerly Benson’s Wild Animal Farm) for highway
condemnation purposes.

He appraised the property at approximately
$1,000,000.

Property owner declined a pre-litigation offer based
on that appraisal.

The state then commenced an eminent domain
proceeding.

At trial, the state’s appraiser testified to the same
$1m valuation, while the property owner’s expert
appraiser testified to a $7m value.



An Unhappy Property Owner in a Condemnation Case Sues
the State’s Expert Witness Appraiser

Facts of the Case (Cont’d)

The jury split the difference and awarded approximately
$4m to the property owner.

The property owner was not satisfied with that outcome.
The owner then sued the state’s expert appraiser,

contending that his valuation was erroneously low and
alleging various claims of negligence.

The owner alleged that the condemnation award at trial
would have been higher but for the allegedly erroneous
low value and demanded damages from the state’s
expert and his firm for the difference.

> Does the MAI win a motion to dismiss?
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An Unhappy Property Owner in a Condemnation Case Sues
the State’s Expert Witness Appraiser

> Yes, for two reasons.



Appraiser Liability Claims

Remember the Elements of a Professional Negligence Claim

The key legal elements of a negligence claim:

>

>

Y

Duty owed by the defendant to the plaintiff to
conform his or her conduct to a standard of care.

Breach of that duty — e.g., providing an inflated
valuation or failing to produce a USPAP-compliant
appraisal or, in the case of an expert, perhaps
failing to produce admissible work product.

Reliance by the plaintiff on the appraiser’s work.
Actual damages to the plaintiff.

The property owner should lose because the
other side’s appraiser owes them no legal duty.
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An Unhappy Property Owner in a Condemnation Case Sues
the State’s Expert Witness Appraiser

The other — very important — reason the property owner should and did
lose is something called litigation privilege or withess immunity.

The court in New Hampshire makes this point.
Legal outcome of the case in New Hampshire:

The trial court dismissed the property owner’s claims against the
appraiser and his firm based on “witness immunity.”

New Hampshire’s Supreme Court upheld that dismissal.
The Court wrote in its opinion:

“The purpose of this privilege is to encourage witnesses to testify
and to ensure that their testimony is not altered or distorted by the
fear of potential liability. ”

Provencher v. Buzzell-Plourde Assoc., NH Supreme Court 1998
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Other Legal Issues for Appraisers?

> Violations of privacy and confidentiality.
> RESPA?

> Discrimination and bias.

Copyrights 2023 Peter Christensen, Christensen Law



Takeaway #8
The Gramm Leach Bliley Act (GLB)

Congress enacted the Gramm Leach Bliley Act (“GLB”) in 1999.

The GLB provides a framework for regulating the privacy and data
security practices of a broad range of financial institutions. Among

other things, the GLB requires “financial institutions” to:

1) Maintain security safeguards pertaining to nonpublic personal
information about consumers, and
2) Provide certain notifications to consumers of the institution's

privacy policies and practices with respect to information sharing.*

*15 U.S.C. 6801(b), 15 U.S.C. 6805(b)(2)
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Gramm Leach Bliley Act (GLB) — a High Level Summary
of its Application to Appraisers

This law applies to you as an appraiser because, as the regulations
published by the FTC and CFPB explain:

(h)(1) Financial institution means any institution the business of which is
engaging in an activity that is financial in nature or incidental to such financial
activities . . .

(2) Examples of financial institutions are as follows: . . .

(i11) A personal property or real estate appraiser is a financial institution
because real and personal property appraisal is a financial activity listed in 12
CFR 225.28(b)(2)(1) and referenced in section 4(k)(4)(F) of the Bank Holding
Company Act, 12 U.S.C. 1843(k)(4)(F).

* 16 CFR 314.2 Definitions.
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Gramm Leach Bliley Act (GLB) — a High Level Summary
of its Application to Appraisers

For appraisers, the GLB’s application can be summarized in these very general rules:

An appraiser cannot distribute nonpublic personal information about consumers and customers to
nonaffiliated third parties unless such consumers and customers have been given a privacy notice (by
the lender, if it's their consumer/customer or by you if it's your direct consumer/customer) and the
opportunity to opt-out of such distribution.

For appraisers, nonpublic personal information would be things like:
» Name of borrower.
 Loan/case/application number.
« Interior details; photos of personal items.
» Opinion of value.

A “consumer” is a person who has sought or received a single or incidental service from you for
personal, family or household purposes. A “customer” is consumer who has an ongoing relationship
with you — such as purchasing appraisals from you on a routine basis.

*16 CFR 314.2 and 16 CFR 314.3.
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Gramm Leach Bliley Act (GLB) — a High Level Summary

> Safest Privacy Please also remember that you have additional confidentiality duties under
Advice re GLB: USPAP (2020-21):

Regardless of how you CONFIDENTIALITY:

receive the information An appraiser must protect the confidential nature of the appraiser-client

and regardless of relationship. ... An appraiser must be aware of, and comply with, all

whether you have a confidentiality and privacy laws and regulations applicable in an assignment.

“consumer” or
“customer” relationship  An appraiser must not disclose: (1) confidential information; or (2) assignment

with the borrower or results to anyone other than:

another party, don’t . the client;

disclose nonpublic » parties specifically authorized by the client;

personal information to - state appraiser regulatory agencies;

third parties, who are - third parties as may be authorized by due process of law; or

not necessary to your
performance and
delivery of the
appraisal.

* a duly authorized professional peer review committee except when such
disclosure to a committee would violate applicable law or regulation.

Copyrights 2023 Peter Christensen, Christensen Law



Gramm Leach Bliley Act (GLB) — a Privacy Claim

Column One: Bob Hope house in Palm Springs, long an
architectural footnote, approaches masterpiece status

SUBSCRIBERS ARE RE:

FOR SUBSCRIBERS

11 iconic L.A. homes
Lloyd Wright, Neutra,

FOR SUBSCRIBERS

Sexual harassment a
unrest: The unravelin
Theater

FOR SUBSCRIBERS

Column: Hollywood i
But Hollywood is nev

California workers wt
dying of an incurable

Working-class Echo F
battle parking nightr

Architect John Lautner had the Bob Hope house built into a hillside overlooking Palm Springs. (Myung J. Chun / Los Angeles Times)

Copyrights 2023 Peter Christensen, Christensen Law

Does the state find the appraiser
violated the Gramm Leach Bliley
Act? Yes or no.

SLos Angeles Times

the inside with natural materials. Swan faucets, wallpaper and carpet are out.

Quartzite flooring, African mahogany and Brazilian granite are in — as is the shape-

shifting light that transforms the house during the course of the day.

‘With the project now in its final stages, the house is almost ready for its relaunch.

\

\
-\Q ‘--..u-n.-i'-/l_!' -

A view of the evening sky is visible through the circular opening above the house's courtyard. (Myung Chun / Los Angeles Times)
(Myung J. Chun / Los Angeles Times)
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Takeaway #9: RESPA?

Can you, as an appraiser, give a $100 gift card to a chief appraiser at
an FDIC-insured bank for every 5 residential mortgage appraisal
assignments she sends you?

In other words, can you pay or compensate someone for sending you
residential lending work?

*12 USC § 2602 and 2607(a); 12 CFR § 1024.2 and 1024.14.

Copyrights 2023 Peter Christensen, Christensen Law



Takeaway #9: RESPA?

Can you pay or compensate someone for sending you residential lending
work?

The short answer is “No!” (for most lending appraisals). The reason why is
the federal Real Estate Settlement Procedures Acts (RESPA).

RESPA Section 8(a) prohibits kickbacks for business referrals related to or
part of settlement services involving federally related mortgage loans.

The definition of real estate settlement services in RESPA includes
appraisals. To be a violation, however, the referral must be related to or part
of a settlement service involving a federally-related mortgage loan.

*12 USC § 2602 and 2607(a); 12 CFR § 1024.2 and 1024.14.
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Takeaway #9: RESPA?

What does USPAP say?

MANAGEMENT:
An appraiser must disclose that he or she paid a fee or commission, or gave a thing of value in connection with
the procurement of an assignment.

Comment: The disclosure must appear in the certification and in any transmittal letter in which conclusions
are stated; however, disclosure of the amount paid is not required. In groups or
organizations engaged in appraisal practice, intra-company payments to employees for
business development do not require disclosure.

.| Seealso
" FAQ 34-52

* 12 USC § 2602 and 2607(a); 12 CFR § 1024.2 and 1024.14.
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Let’s Move to Allegations About Appraisal Bias and Discrimination

- A situation in Jacksonwville, FL is Ehe New York Times
representational of more than two dozen Biaal: Homeowmese Baps
recent similar stories concerning alleged Discrimination in Appraisals
dlscrlmlnatlon 2 appralsals around the Companies that value homes for sale or refinancing are bound by
Co u n try law not to discriminate. Black homeowners say it happens

: anyway.

- Originally some argued “these are just
anecdotes . . .”

- But, when you are the person who believes
they have been discriminated against — or
when your firm is accused in the anecdote, it
doesn’t matter so much to you whether “it's
just anecdotal.”

- No one wants to be a discrimination
anecdote.

f O v m » [] [

A second appraisal valued Abena and Alex Horton’s Jacksonville home 40 percent
higher than the first appraisal, after Ms. Horton removed all signs of
Blackness. Charlotte Kesl for The New York Times

Copyrights 2023 — Peter Christensen, Christensen Law
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#10 — Understand Basic Fair Housing Laws and Their Application to Appraising

Four Primary Forms of Legal Risk to Appraisers, AMCs and
Lenders Relating to Fair Housing Claims and Discrimination

Claims:
1. Complaint to HUD — Office of Fair L S of Ameien
Housing and Equal Opportunity. ot Ton gt
. : A Y Civil Investigative Demand
2. Complaint to a state agency.
3. Legal aCtion in Court’ asserting IT;L~ demand is issued pursuant to Sc;w:x 1":3’ :i;'u‘l:(i;:jl; :ll:;j:jilf
Fair Housing ACt and related 1[%1“.:\:1 a violation of a ws enforced by the Consumer Financial P
claims.

4. CFPB investigation.

Can factual data from the US Census regarding the race demographics of a
neighborhood be used in an appraisal of an apartment building for a
refinance loan? Yes or no.
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The Fair Housing Claim/Investigation

Two key federal laws:

» The first — and perhaps most common in legal actions relating to
discrimination in appraisals — is the Fair Housing Act (FHA)
enacted as part of the Civil Rights Act of 1968. Applies to
appraisers, firms, AMCs, lenders — all parties:

“It shall be unlawful for any person or other entity whose business
includes engaging in residential real estate-related transactions to
discriminate against any person in making available such a
transaction, or in the terms or conditions of such a transaction,
because of race, color, religion, sex, handicap, familial status, or
national origin.” (42 U.S.C. § 3605(a).)

» The second key law is the Equal Credit Opportunity Act
(ECOA), which similarly makes it “unlawful for any creditor to
discriminate against any applicant, with respect to any aspect of
a credit transaction ... on the basis of race, color, religion,
national origin, sex or marital status, or age...” (15
U.S.C. § 1691.)




Court Actions Since 2020 Involving Alleged Appraisal Discrimination
(Not updated with 2 cases filed in December 2023)

2020.

appraisals for refinances.

« 5 cases are still pending, 2 have settled, 1 was dismissed.

» 0 have reached any decision on the merits.

> No recent case provides any meaningful value as
a “case study” for evaluating evidence regarding
alleged appraisal discrimination.

Copyrights 2023 — Peter Christensen, Christensen Law

8 cases alleging discriminatory appraisals filed since
7 name individual appraisers — all of these involve

1 case names an AMC, 6 cases name lenders.
2 cases have borrowers representing themselves (pro se).

Recent Cases Alleging Appraisal Discrimination

Janifer v. N
I ct ol

Washington v. I

Bank, et al.

Tate-Austin, Fair Housing

Maryland State Court,
Circuit Court For Prince
George's County - Civil,
Case No. C-16-CV-23-
003141

U.S. District, M.D. N.Car.,
Case No. 1:22-cv-764

U.S. District, N.D. Cal.,

Advocates of Northern California Case No. 3:21-cv-09319

v. I

I Appraisals,

Inc., AMC N

Connolly v. INNEEEEE ¢t U.S. District, D. Md, Case

al.

No. 1:22-cv-02048

Bailey v. Il Bank, et al. U.S. District, D. Conn.,

Case No. 3:23-cv-00129

LaRoche (pro se) v. INIEEEE Superior Court, Mass.,

Mortgage, et al.

Suffolk,
Case No. 23-0639A

Robinson (pro se) v. M U.S. District, D. Arizona,

I Bank, et al.

In re Wells Fargo Mortgage
Discrimination Litigation

Case No. 2:22-cv-00687

U.S. District, N.D. Cal.,
Case No. 3:2022-cv-
00990



Takeaway #11 — Guard Against Improper References in Your Report
Avoid this Appraiser’s Copy/Paste Mistake

FEDERAL HOUSING

About Us Supervision Conservatorship Data & Tools Policy, Programs &

FINANCE AGENCY & Regulation Research

FHFA INSIGHTS Home / Media / Blog / Reducing Valuation Bias by Addressing Appraiser and Property Valuation Commentary
Releases Reducing Valuation Bias by Addressing Appraiser and Property Valuation
Speeches Commentary
Testimoniss Published: 12/14/2021
Key Takeawa,
Statements y 2
« Examples of overt references to race, ethnicity, and other prohibited bases under federal fair lending laws in appraisals and other
Fact Sheets property descriptions persist, indicating the continued presence of valuation bias.
FAQs  Ongoing failure to address appraiser consideration of prohibited factors like race, as indicated by prohibited basis commentary
within the free-text form fields of appraisals, may result in valuation bias.
FHFA Stats Blog

Market participants must ensure that appraisals and other property valuations are compliant with fair lending principles,

FHFA Insights Blog including in free-form text commentary. Appraisals are to be fair and free of bias, providing a supported value for a family’s future
or current home that reflects respect and equal treatment of the community and neighborhood in which the home is located.

Public Engagements

What We Observed

From millions of appraisals submitted annually, a keyword search resulted in thousands of potential race-related flags. Individual review
finds many instances of keywords to be false positives, but the following are examples of references when the appraiser has clearly
included race or other protected class references in the appraisal.

The racial and ethnic composition of the neighborhood should never be a factor that influences the value of a family's home. Our
observation of appraisals suggests that racial and ethnic compositions of a neighborhood are still sometimes included in commentary,
clearly indicating