
1

Appraiser Law in the Real World:
Key Laws, Professional Liability and Appraisal Bias

Real Estate Appraiser Continuing Education

Instructor
Attorney Peter Christensen

Christensen Law
peter@valuationlegal.com

Copyrights 2023 Peter Christensen, Christensen Law

Slide 1

1

About Your Instructor

Peter Christensen
Christensen Law

www.valuationlegal.com
peter@valuationlegal.com

I’m an attorney. I graduated from U.C. Berkeley’s 
Law School. 

My legal practice is entirely focused on real estate 
valuation services. My clients are primarily 
appraisal firms, AMCs and financial institutions. 

My book Risk Management for Real Estate 
Appraisers and Appraisal Firms was published 
by the Appraisal Institute in 2019.

I’m located in Bozeman, Montana and serve as a 
public member of the Montana Board of Real 
Estate Appraisers.
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• We’re going to look at a number of legal 
situations involving appraisers and 
appraisal firms and see what we can 
learn from each situation – the issues 
range from borrower claims to 
appraisers suing review appraisers.

• Along the way, we’ll also look at some 
key laws that appraisers often have 
questions about and should know.

Our roadmap – where are we going?
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www.valuationlegal.com under Resources tab
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The Basic Elements of an Appraiser Negligence 
Claim – Where Does USPAP Fit In?

• The Uniform Standards of Professional Appraisal Practice 
(USPAP), of course, are the standards that appraisers are 
required to follow when performing appraisal assignments 
(with some exceptions in some states).

• USPAP has the force of law and regulation for appraisers 
under state appraiser licensing laws.

• It’s also very relevant to some of the legal situations we’ll 
been talking about – where an appraiser is being accused of  
professional negligence.

• USPAP forms a large part of what is called the “standard of 
care.”

• And, as we’ll see, the USPAP concepts of “intended use” 
and ”intended user” also largely define who can sue an 
appraiser. 

What Is a Professional Negligence 
Claim?

The key legal elements of an appraisal 
negligence claim are:

1) a legal duty owed to the plaintiff by 
the defendant appraiser,

2) failure of the defendant appraiser  to 
follow the applicable standard of 
care required for the assignment, 

3) reliance by the plaintiff on the 
appraisal work, and

4) damages to the plaintiff proximately 
caused by the appraiser’s breach of 
the standard of care.
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The Overarching Key Issue in a Majority of Cases:
To Whom Does the Appraiser Owe a Legal Duty?

Law in most states: 
 a professional like an appraiser owes a legal duty 

for the purpose of negligence claim to their client 
and to those additional parties they know or 
reasonably expect will use or rely on their work.

Let’s now see how that works in a real case.
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• Willemsen contracted to purchase 4.8 acre vacant 
land in San Bernardino County in 2007.

• Purchase price $1.6m.
• F&M Bank hired appraisers.
• Appraisers valued property at $1.78m.
• Five years later, Willemsen was unhappy with 

purchase and sued.
• He alleged the value was inflated because appraisers 

failed to consider impact of earthquake fault and 
easement.

• But the appraisal had some key language:

The Value of Precise Intended Use and User Language
Willemsen – California Court of Appeal (2014)
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The Value of Precise Intended Use and User Language
Willemsen – California Court of Appeal (2014)
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Ø How do you think the court rules?
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• Trial court granted summary judgment and 
dismissed case.

• Court of appeal affirmed.  Key finding:

The Value of Precise Intended Use and User Language
Willemsen – California Court of Appeal (2014)
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Takeaways:
• In addition to being a USPAP compliance 

requirement, your descriptions of intended use 
and user in appraisal reports are specifically 
relevant to determining the parties to whom you 
owe legal duties.

• The descriptions help frame who can sue you and 
what they can sue you about.

• For risk reduction, narrower and more precise is 
better.

The Value of Precise Intended Use and User Language
Willemsen – California Court of Appeal (2014)
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The Appraiser’s Most Common Actual Mistake

The next case relates to a legal claim by a residential borrower in 
relation to an appraisal reported on the 1004 form.  Let’s keep this 
language from the form in mind as we look at the case:
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Most Common Mistake:
Miami Appraiser Sued - The 
House is Not as Big as He 

Reported
(Filed June 5, 2020)
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Most Common Mistake:
Miami Appraiser Sued - The 
House is Not as Big as He 

Reported
(Filed June 5, 2020)
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Most Common Mistake:
Miami Appraiser Sued 
The House is Not as 
Big as He Reported
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Most Common Mistake:
Miami Appraiser Sued 

The House is Not as Big as He Reported

Ø When the appraisal firm filed a motion to dismiss, 
how do you think the court ruled?
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Most Common Mistake:
Miami Appraiser Sued 

The House is Not as Big as He Reported

What happened in the case? No dismissal. Case went 
forward.  Settlement paid.

Takeaways:
Ø Square footage errors are the single-most common 

actual mistakes for which appraisers are sued.
Ø Pay extra attention to measuring and reporting 

square footage.
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More Takeaways – Mitigating the Risk of Borrower 
Claims with Specific Additional Language

More Takeaways:
Ø Borrowers are the most common 

claimants. 
Ø Use additional language in reports 

directed at claims by borrowers (and 
sellers).

Slide 19
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Suggested Language for 
for Residential Appraisers Regarding the 1004 and 

Similar Report Forms?

Slide 20

Key language for residential lending appraisal reports:

The appraiser has not identified any purchaser, borrower or seller 
as an intended user of this appraisal, and no such party should 
use this appraisal for any purpose.  Such parties are advised to 
obtain an appraisal from an appraiser of their own choosing if 
they require an appraisal for their own use. Any reference to or 
use of this appraisal report by a purchaser, borrower or seller for 
their own purposes, including without limitation for the purposes 
of a property purchase decision or an appraisal contingency in a 
purchase agreement, is at such party’s own risk and is not 
intended or authorized by the appraiser.

Even though appraisal forms contain some similar language, it’s 
proven that having it written out separately is most effective.

20



11

• In March 2005, the 
plaintiff obtained a 
mortgage loan from 
BofA to purchase a 
property on 
Camano Island in 
the Puget Sound.

• A staff appraiser 
employed by 
LandSafe Appraisal 
performed the 
appraisal. 

Statute of Limitations + More
Amini v. BAC Home Loans Servicing LP, LandSafe Appraisal Services, Inc. (2012) 

Slide 21

21

• More than three years 
later, in July 2008, the 
plaintiff was having 
problems with the 
property’s waste system 
and hired a contractor to 
investigate the issue. 

• The contractor 
determined that the 
existing septic system 
was not operable and had 
not been operable since 
before 2005.

Statute of Limitations + More
Amini v. BAC Home Loans Servicing LP, LandSafe Appraisal Services, Inc. (2012) 

Slide 22

22



12

• The system had caused serious damage to the 
home’s foundation. 

• The county public health department prohibited any 
further occupancy of the property until installation 
of an approved functional septic system and repair 
of the foundation. 

• With repair costs estimated in the hundreds of 
thousands of dollars, the plaintiff determined that 
the property was essentially worthless and stopped 
making payments on the loan.

Statute of Limitations + More
Amini v. BAC Home Loans Servicing LP, LandSafe Appraisal Services, Inc. (2012) 
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• The borrower then sued the bank and LandSafe Appraisal 
for negligent misrepresentation and other claims, alleging 
that the firm’s appraiser reported in the appraisal that the 
property was served by a working septic system and failed 
to identify or report any deficiency. 

• The borrower filed this lawsuit in 2011, about six years 
after the initial appraisal.

• LandSafe Appraisal moved to dismiss the case based on 
Washington’s three-year statute of limitations period. 

Statute of Limitations + More
Amini v. BAC Home Loans Servicing LP, LandSafe Appraisal Services, Inc. (2012) 
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Ø  How do you think the motion turns out?

24



13

• The court hearing the motion pointed out that 
Washington follows the discovery rule and that the 
statute of limitations begins to run when the plaintiff 
“discovered or, in the exercise of due diligence, 
should have discovered the misrepresentation.” 

Statute of Limitations + More
Amini v. BAC Home Loans Servicing LP, LandSafe Appraisal Services, Inc. (2012) 
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• The court ruled that the statute of limitations did not begin to run until June 2008 
when the plaintiff first “had a reason to suspect that LandSafe’s appraisal was 
faulty.” 

• That date was within three years of when the borrower filed its lawsuit. 
• Accordingly, the motion to dismiss was denied and the case advanced toward 

trial. 

Ø Takeaways:
1. What’s the statute of limitations period for appraiser negligence here? 
2. Keep your workfiles for longer than the minimum USPAP requires.
3. Again, borrowers/other third parties are the most common source claims 

(60-65%).
4. It sounds silly – but septic/sewer issues are way too common in claims (and 

mostly preventable).

Statute of Limitations + More
Amini v. BAC Home Loans Servicing LP, LandSafe Appraisal Services, Inc. (2012) 
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That was an expensive septic system 
issue. Bank of America and LandSafe 
Appraisal ultimately settled the case 
with the borrower – by agreeing to 
forgive the entire $504,000 balance 
owed on the mortgage. 

Statute of Limitations + More
Amini v. BAC Home Loans Servicing LP, LandSafe Appraisal Services, Inc. (2012) 
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Statute of Limitations Chart Link
www.valuationlegal.com/limitations/
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What “Mistakes” Do Appraisers Most Commonly 
Get Sued Over? 

In any presentation about liability issues, most 
appraisers want to know “what do appraisers get sued 
for?” 

What are the most common alleged mistakes that lead 
to lawsuits against appraisers?

Here are the answers – based on 8,200 claims: 

Slide 29
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The Most Common Bases of Legal Claims
Against Appraisers

The most common alleged mistakes at the core of professional 
liability lawsuits concerning appraisals for mortgage lending (either 
residential or commercial) are:

1. Value. The appraiser’s opinion of value allegedly was too high or 
too low because the appraiser used incorrect information about the 
subject property, selected inappropriate comparable sales or made 
inappropriate adjustments.

2. Measurement. The appraiser made an error in determining or 
reporting the square footage of a structure or the land area of the 
subject property.

Slide 30
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3. Property condition/characteristics. The appraiser failed to 
discover or report a unique issue or problem with the subject 
property. The most common alleged issues and problems include:
➢ The property suffers from a condition problem such as leaky 

roof, mold, foundation settlement, vermin infestation or 
unrepaired damage from fire or flood.

➢ The appraiser misreported that the property is served by 
public sewer, when, in fact, the property is served by a septic 
system (or a pipe running to a creek) and that system has 
failed.

4. Construction progress reports. In a construction progress report 
for loan disbursement, the appraiser overstated the degree of 
completion or failed to identify problems with the construction.

 Example language: This construction progress report is for the use 
and benefit of the lender to assist in making loan disbursements. It 
is not prepared for the use or benefit of the owner/borrower. The 
purpose of this inspection is to determine the approximate degree of 
completion and not the quality of construction, workmanship or 
materials, or adherence to applicable building or planning codes or 
requirements.

Slide 31
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Another Great Opportunity for 
Plain English and Photos
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Understand Review Appraiser Liability to the Original Appraiser -- 
Let’s Apply What We Just Learned about the Elements of 

Negligence to Another Real Appraiser Claim Situation

• Review appraiser retained by lender prepares a 
review that is highly critical of another appraiser’s 
work.

• Lender drops the appraiser from panel, costing the 
appraiser tens of thousands of dollars in lost work.  
Other lenders learn of the “blacklisting” and more 
work is lost.

• Reviewer on his own reports the appraiser to the 
state for USPAP violations and submits the review.  
However, the state finds no errors and actually 
disciplines the reviewer for a poorly supported review.

• Can the damaged appraiser who lost tens of 
thousands in income because of the bad review sue 
the reviewer for professional negligence? 

Slide 33
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Let’s Look at Some Key Laws and Issues

Ø Gramm Leach Bliley Act
Ø RESPA
Ø Fair housing and anti-discrimination 

laws.

Slide 34
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The Gramm Leach Bliley Act (GLB)

Congress enacted the Gramm Leach Bliley Act (‘‘GLB’’) in 1999.

The GLB provides a framework for regulating the privacy and data 
security practices of a broad range of financial institutions. Among 
other things, the GLB requires “financial institutions” to:

1) Maintain security safeguards pertaining to nonpublic personal 
information about consumers, and 

2) Provide certain notifications to consumers of the institution's 
privacy policies and practices with respect to information sharing.* 

* 15 U.S.C. 6801(b), 15 U.S.C. 6805(b)(2)
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Gramm Leach Bliley Act (GLB) – a High Level Summary
of its Application to Appraisers 

This law applies to you as an appraiser because, as the regulations 
published by the FTC and CFPB explain:

(h)(1) Financial institution means any institution the business of which is 
engaging in an activity that is financial in nature or incidental to such financial 
activities  . . .
(2) Examples of financial institutions are as follows: . . .
(iii) A personal property or real estate appraiser is a financial institution 
because real and personal property appraisal is a financial activity listed in 12 
CFR 225.28(b)(2)(i) and referenced in section 4(k)(4)(F) of the Bank Holding 
Company Act, 12 U.S.C. 1843(k)(4)(F).

* 16 CFR 314.2 Definitions.

Slide 36
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Gramm Leach Bliley Act (GLB) – a High Level Summary
of its Application to Appraisers 

For appraisers, the GLB’s application can be summarized in these very general rules:

An appraiser cannot distribute nonpublic personal information about consumers and customers to 
nonaffiliated third parties unless such consumers and customers have been given a privacy notice (by 
the lender, if it’s their consumer/customer or by you if it’s your direct consumer/customer) and the 
opportunity to opt-out of such distribution. 

For appraisers, nonpublic personal information would be things like:
• Name of borrower.
• Loan/case/application number.
• Interior details; photos of personal items.
• Opinion of value.

A “consumer” is a person who has sought or received a single or incidental service from you for 
personal, family or household purposes.  A “customer” is consumer who has an ongoing relationship 
with you – such as purchasing appraisals from you on a routine basis.

* 16 CFR 314.2 and 16 CFR 314.3.
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Gramm Leach Bliley Act (GLB) – a High Level Summary
of its Application to Appraisers 

Do appraisers need to give “privacy notices” under the GLB to their consumers and 
customers?  Answer: Almost Never for Most Appraisers.

In sum, a real estate appraiser only needs to provide a privacy notice to a consumer 
if:
• The appraiser has performed an appraisal directly for that consumer, and
• The appraiser wants to disclose nonpublic personal information about the consumer 
to nonaffiliated third parties. (Why would you want to do that?)

If you want to do that, please research the requirements for privacy notices carefully.

If you routinely perform appraisals for an individual, then you probably have a 
“customer” relationship with that person and you must give a privacy notice to the 
customer (if you want to comply with the law).

* 16 CFR 314.2 and 16 CFR 314.3.

In general, 
appraisers 
have few 

direct 
applicable 

transactions.

Slide 38
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Gramm Leach Bliley Act (GLB) – a High Level Summary
Ø Safest Privacy Advice 

re GLB:

Regardless of how you 
receive the information 
and regardless of 
whether you have a 
“consumer” or 
“customer” relationship 
with the borrower or 
another party, don’t 
disclose nonpublic 
personal information to 
third parties, who are 
not necessary to your 
performance and 
delivery of the appraisal.

Please also remember that you have additional confidentiality duties under 
USPAP (2020-21):

CONFIDENTIALITY:
An appraiser must protect the confidential nature of the appraiser-client 
relationship. ... An appraiser must be aware of, and comply with, all confidentiality 
and privacy laws and regulations applicable in an assignment.

An appraiser must not disclose: (1) confidential information; or (2) assignment 
results to anyone other than:

• the client;
• parties specifically authorized by the client;
• state appraiser regulatory agencies;
• third parties as may be authorized by due process of law; or
• a duly authorized professional peer review committee except when such 
disclosure to a committee would violate applicable law or regulation.

. . . 
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Copyrights 2023 Peter Christensen, Christensen Law

39

Gramm Leach Bliley Act (GLB) – a Privacy Claim
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RESPA?
Can you, as an appraiser, give a $100 gift card to a chief appraiser at 
an FDIC-insured bank for every 5 residential mortgage appraisal 
assignments she sends you?

In other words, can you pay or compensate someone for sending you 
residential lending work?

* 12 USC §2602 and 2607(a); 12 CFR § 1024.2 and 1024.14.

Slide 41
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Real Estate Settlement Procedures Acts (RESPA)?
Can you, as an appraiser, give a $100 gift card to a chief appraiser at an FDIC-insured bank 
for every 5 residential mortgage appraisal assignments she sends you?

In other words, can you pay or compensate someone for sending you residential lending 
work?

The short answer is “No!” (for most lending appraisals).  The reason why is the federal Real 
Estate Settlement Procedures Acts (RESPA).

RESPA Section 8(a) prohibits kickbacks for business referrals related to or part of settlement 
services involving federally related mortgage loans.

The definition of real estate settlement services in RESPA includes appraisals. To be a 
violation, however, the referral must be related to or part of a settlement service involving a 
federally-related mortgage loan. 

* 12 USC §2602 and 2607(a); 12 CFR § 1024.2 and 1024.14.
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RESPA?

What does USPAP say?

* 12 USC §2602 and 2607(a); 12 CFR § 1024.2 and 1024.14.
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A Process Server is Knocking at Your Door

• What should you do?
• Flee to Montana?
• Accept service?
• E&O?

Slide 44
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Handling a Subpoena
• Understand difference between fact and expert witness.
• Know USPAP confidentiality rule.
• Use a practical approach in discussing subpoena with the 

attorney.
• Seek assistance if the subpoena may be hinting at a 

potential claim.

Slide 45
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USPAP Confidentiality
USPAP’s Ethics Rule re Confidentiality 

“An appraiser must not disclose: (1) confidential 
information; or (2) assignment results to anyone 
other than: the client; persons specifically authorized 
by the client; state appraiser regulatory agencies; 
third parties as may be authorized by due process of 
law; or a duly authorized professional peer review 
committee ...”

Slide 46

46



24

U.S. v. 2,091.712 Acres of Land, U.S. District Court, E.D. North 
Carolina 2010

• Federal condemnation case.
• Government taking a restrictive easement over land adjacent 

to a Marine Corps air station.
• Government subpoenaed all appraisals by landowner’s 

appraiser of similar properties near military air bases and 
civilian airports.

• Court ruled USPAP confidentiality did not provide basis for 
appraiser refusing to disclose appraisals.

“The law does not afford an evidentiary privilege to professional 
appraisers. Moreover, the USPAP rules themselves explicitly 
contemplate the production of such documents to ‘third parties 
as may be authorized by due process of law.’”

Slide 47
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n Don’t ignore it
n Get legal assistance
n Handle the lawsuit 

appropriately if you 
are served

n Report to E&O

What To Do If a Claim or Lawsuit Happens to You?

Slide 48
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3 Pieces of Bad Advice From the Internet
 

Ø “Don’t report that disciplinary complaint to your E&O.”

Ø “Since my firm is organized as a limited liability company, 
I don’t have personal liability for my appraisals.”

Ø “Only appraisers who do appraisals for mortgage lending 
get sued.”

Slide 49
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How to Turn a Potential Claim into an Actual Claim
Part 1 –  Chase “Quality Review” Letter

Slide 50
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How to Turn a 
Potential Claim 
into an Actual 
Claim

Part 2 –  The 
Appraiser’s 
“Appeal”

“Dear Appraisal Panel,

I would like to appeal your previous decision to place 
me on your Exclusionary list. 

The appraisal in question was admittedly sketchy and 
very lacking in detail and clarity of presentation.  I was 
truly appalled myself preparing the rebuttal to your 
review and I acknowledge that it did not meet the 
appropriate standards of reporting that it should have.  

However, this was truly not representative of my work 
in 2007, nor does it have any similarity at all to the 
work that I do currently . . .”

Slide 51
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Let’s Look at the Interplay between an 
Appraiser’s Mistakes, a Complaint to the State 

Appraiser Board, and a Lawsuit – and See 
What We Can Learn

It’s a story about an appraiser’s divorce assignment that didn’t go so well.

Slide 52
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Appraiser’s Divorce Assignment Goes South
Ø In 2017, wife and husband are in a contentious divorce.
Ø They own two properties: their home in West Covina 

and a 4-unit rental in La Puente.
Ø Appraiser runs into husband who says he needs an 

appraiser for his divorce case.
Ø Mistake #1 happens – no engagement agreement.
Ø Appraiser values both properties - $835k for the home, 

and $850k for the rental property, for which he later 
issues a new report at $900k.

Slide 53
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Appraiser’s Divorce Assignment Goes South
Ø Mistake #2 – appraiser reports both appraisals on 

standard Fannie Mae pre-printed report forms.
Ø Mistake #3 – appraiser doesn’t do a good job 

identifying his client/intended user in either report and 
just puts the last name.

Ø Wife agrees to a divorce settlement in court with the 
husband and claims she relied on the appraiser’s 
reports in making the settlement.

Slide 54
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Appraiser’s Divorce Assignment Goes South
Ø The wife soon has regrets about the 

property settlement she accepted – 
another appraiser provides 
retrospective appraisals that are $175k 
and $205k lower.

Ø She files a complaint to BREA.
Ø Mistake #4 – the appraiser doesn’t 

report the disciplinary complaint to his 
E&O.

Ø BREA cites the appraiser. Let’s look at 
part of the citation.

Are appraisers legally 
required to carry E&O 

insurance? 

Only in Colorado. 

Slide 55
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The Appraiser Board’s  Findings re Appraisal of Home
Slide 56
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Appraiser’s Divorce Assignment Goes South
Ø The state cites the appraiser.
Ø The punishment is 15 hours of specified basic 

education with an exam, a 4-hour corrective education 
course run by the Appraisal Foundation, and a fine of 
$1,000.

Ø But it’s not over.
Ø The wife sues the appraiser – to recover what she 

thinks she should have received in value in the 
divorce.

Slide 57

Copyrights 2023 Peter Christensen, Christensen Law

57

Appraiser’s Divorce Assignment Goes South
Ø So, the appraiser is:

• Having to defend a case at his own expense that is more 
difficult and expensive to defend because he didn’t use good 
intended user language or an engagement agreement.

Ø Takeaways – use an engagement agreement, don’t misuse 
report forms, do a good job specifying who your client is, and 
report legal issues promptly if you’re insured.

Slide 58
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For Appraisers Who Work as Expert Witnesses:
Can an Unhappy Party on the Other Side of a 

Case Sue You for Negligence?

Can any unhappy party on one side of any 
litigation, condemnation, arbitration, etc. sue the 
other side’s expert?

Let’s find out . . . 

Slide 59
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An Unhappy Property Owner in a Condemnation Case Sues
the State’s Expert Witness Appraiser

• An experienced appraiser and his firm were hired by 
the state to value a largely undeveloped parcel for 
highway condemnation purposes. 

• He appraised the property at approximately 
$1,000,000.

• Property owner declined a pre-litigation offer based on 
that appraisal.

• The state then commenced an eminent domain 
proceeding.

• At trial, the state’s appraiser testified to the same $1m 
valuation, while the property owner’s expert appraiser 
testified to a $7m value.

Slide 60
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An Unhappy Property Owner in a Condemnation Case Sues
the State’s Expert Witness Appraiser

Facts of the Case (Cont’d)

• The jury split the difference and awarded approximately 
$4m to the property owner.

• The property owner was not satisfied with that outcome.
• The owner then sued the state’s expert appraiser, 

contending that his valuation was erroneously low and 
alleging various claims of negligence.

• The owner alleged that the condemnation award at trial 
would have been higher but for the allegedly erroneous 
low value and demanded damages from the state’s 
expert and his firm for the difference. 

Ø There are two reasons why the property owner 
should lose.

Slide 61
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Appraiser Liability Claims
Remember the Elements of a Professional Negligence Claim

The key legal elements of a negligence claim:
Ø Duty owed by the defendant to the plaintiff to 

conform his or her conduct to a standard of 
care. 

Ø Breach of that duty – e.g., providing an inflated 
valuation or failing to produce a USPAP-
compliant appraisal or, in the case of an expert, 
perhaps failing to produce admissible work 
product.

Ø Reliance by the plaintiff on the appraiser’s work.
Ø Actual damages to the plaintiff.

Ø The property owner should both lose 
because the other side’s appraiser owes 
them no legal duty.
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Who is your client?
Who are your intended users?

Always use as narrow and precise of language on user 
and use as possible in every report – of every type.

In a divorce, have you been retained only by one spouse 
or both? Be clear.

Partners have a disputed buy out.  You’re being retained.  
Are you working for one or both? Be clear.

Slide 63

63

An Unhappy Property Owner in a Condemnation Case Sues
the State’s Expert Witness Appraiser

The other – very important – reason the property owner should lose is 
something called litigation privilege or witness immunity.

The case in New Hampshire makes this point.

Legal outcome of the case in New Hampshire:

• The trial court dismissed the property owner’s claims against the 
appraiser and his firm based on “witness immunity.” 

• New Hampshire’s Supreme Court upheld that dismissal.
• The Court wrote in its opinion: 

 “The purpose of this privilege is to encourage witnesses to testify and 
to ensure that their testimony is not altered or distorted by the fear of 
potential liability.”  

Provencher v. Buzzell-Plourde Assoc., NH Supreme Court 1998

Slide 64
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Engagement Letters Really Work
• Let’s consider a NY case – Stabilis Fund II LLC v. CBRE, 

Inc., (N.Y. Sup. Ct. 2019).
• Stabilis was the lender on a loan in default secured by a 

property in Florida.
• Defendant CBRE and its appraiser had earlier appraised 

the property for the loan.
• Stabilis was now contemplating foreclosure and sought a 

new appraisal from CBRE.
• CBRE had an existing signed engagement letter with 

Stabilis for appraisal services.
• The firm re-appraised the property in October 2013 

shortly before the foreclosure sale.
• The appraisal fee was $2,500.
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Do Appraisers’ Limitations of Liability Work?

• The crux of the legal claim is that the appraiser 
made a clear error in the report. 

• The appraiser didn’t include rental income from a 
new long-term tenant, resulting in a significantly 
lower valuation.

• The error resulted from a failure to update a 
spreadsheet in an earlier report.

• As a result, the lender alleges it permitted the property 
to be sold too cheaply at the foreclosure sale and 
settled litigation against the guarantor for too little.

• Stabilis has sued CBRE for $1.1 million.
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Do Appraisers’ Limitations of Liability Work?

• The signed engagement letter had a relevant provision:

IN NO EVENT WHATSOEVER SHALL EITHER PARTY'S 
TOTAL LIABILITY TO THE OTHER FOR DIRECT DAMAGES 
UNDER THE AGREEMENT OR ANY OTHER DAMAGES 
WHATSOEVER EXCEED IN THE AGGREGATE THE SUM OF 
TEN THOUSAND DOLLARS ($10,000.00).

• In a summary judgment motion, the firm asked for the 
court to rule that this provision is enforceable.

• How did the court rule?
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Do Appraisers’ Limitations of Liability Work?

• The court described the law:
“Contractual limitations of liability are generally enforced and serve 
a broad public purpose by limiting a parties' exposure to liability 
and keeping the costs of goods and services down. In order to 
circumvent the limitation of liability cap with respect to its breach of 
contract action, plaintiff is required to demonstrate that defendant's 
conduct constituted gross negligence, which "must smack of 
intentional wrongdoing.” . . . Gross negligence is conduct which 
"evinces a reckless indifference to the rights of others.”

• To be sure, there was a highly qualified expert witness 
hired by Stabilis ready to testify that the appraiser’s error 
was “gross negligence” as opposed to a simple mistake.
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Do Appraisers’ Limitations of Liability Work?

• But nevertheless the court found: “that [the 
appraiser] made a calculation error by inserting an 
incorrect number in a spreadsheet does not 
constitute intentional wrongdoing.”

• The court ruled: “ORDERED that defendant is 
entitled to summary judgment fixing plaintiff's 
damages at a maximum of $10,000 in accordance 
with the parties' contractual limitation of liability.” 
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Engagement Letters Really Work
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Some Example Provisions
12. Maximum Time Period for Legal Actions. Unless the time period is 
shorter under applicable law, any legal action or claim relating to the appraisal or 
this Agreement shall be filed in court (or in the applicable arbitration tribunal, if 
the parties to the dispute have executed an arbitration agreement) within two (2) 
years from the date of delivery to Client of the appraisal report to which the 
claims or causes of action relate or, in the case of acts or conduct after delivery 
of the report, two (2) years from the date of the alleged acts or conduct. The 
time period stated in this section shall not be extended by any delay in the 
discovery or accrual of the underlying claims, causes of action or damages. . . .

13. Limitations of Liability. To the fullest extent permitted by applicable 
law, the maximum monetary liability of Appraiser, Firm or Client to one another 
or to any third party (regardless of whether such party’s claimed use or reliance 
on the appraisal was authorized by Appraiser) for any and all claims or causes 
of action relating to the appraisal or Agreement shall be limited to the total 
compensation actually received by Appraiser for the appraisal or other services 
that are the subject of the claim(s) or cause(s) of action. 
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A Separate Agreement for Expert Witness Work
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73

A Separate Agreement for Expert Witness Work
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Ø Because the law weighs heavily on matters concerning 
discrimination, we’ll also address:
ü Relevant federal laws such as the Fair Housing Act and ECOA.
ü Applicable (and changing) professional standards.
ü Investigations and lawsuits relating to alleged discrimination in 

appraisals - for example, you’ll hear how one appraiser ended up 
having to produce 1,400 appraisals and work files to a 
government agency (this will certainly provide one reason why 
this course is important).

Ø The topics discussed is relevant to both residential and commercial 
appraising – it’s important to realize that these issues are not just a 
“residential appraiser problem.”

Appraisal Discrimination Issues
Where Are We Going?
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Let’s be Frank: the Topics in This Part of the Class Upset Some Appraisers

• The reaction among 
appraisers to the topics of 
appraisal bias and 
discrimination can be mixed.

• It’s unsettling to have your profession 
accused of delivering biased – even 
racist – appraisals.

• Some appraisers dismiss the need for 
discussion or  learning. 

“I’m not 
biased. I just 
report the 
market.”
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The Topics Are Upsetting
• When the Appraisal Standards Board proposed adding a non-

discrimination section to the Ethics Rule in USPAP, some of the 
public comments included:
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Some Appraisers Also Demonstrated a Lack of Knowledge 
of the Key Laws that We’ll be Discussing

An appraiser/AMC 
state regulator
wrote:

Freedom of 
speech in an 
appraisal? No.

Yes, there are 
demographic facts you 
can’t legally consider 
or report in an 
appraisal.
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An Example of How Implicit Bias Can Affect an 
Appraiser’s Judgment

Is this house a Q4: “Dwellings with this quality rating meet or exceed the 
requirements of applicable building codes. Standard or modified standard building 
plans are utilized . . .”

Or is it a Q5: “Dwellings with this quality rating feature economy of construction 
and basic functionality as main considerations. Such dwellings feature a plain design 
using readily available or basic floor plans featuring minimal fenestration and basic 
finishes with minimal exterior ornamentation . . .”
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One Strategy to Reduce Implicit Bias

Take an Implicit Association Test. They are free: 
https://implicit.harvard.edu

• The IAT is open to the 
public. Millions of people 
have completed IATs. The 
data recorded 
anonymously (except for 
studies such as the doctor 
study).

• There are IATs on different 
subjects of potential bias – 
race is just one.
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The Fair Housing Claim/Investigation
Two key federal laws:
Ø The first – and perhaps most common in legal actions relating to 

discrimination in appraisals – is the Fair Housing Act (FHA) 
enacted as part of the Civil Rights Act of 1968. Applies to 
appraisers, firms, AMCs, lenders – all parties:

“It shall be unlawful for any person or other entity whose business 
includes engaging in residential real estate-related transactions to 
discriminate against any person in making available such a 
transaction, or in the terms or conditions of such a transaction, 
because of race, color, religion, sex, handicap, familial status, or 
national origin.” (42 U.S.C. § 3605(a).)
Ø The second key law is the Equal Credit Opportunity Act 

(ECOA), which similarly makes it “unlawful for any creditor to 
discriminate against any applicant, with respect to any aspect of 
a credit transaction … on the basis of race, color, religion, 
national origin, sex or marital status, or age…” (15 
U.S.C.§1691.)
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Notable Regulations under Fair Housing Act
• Implementing regulations under the Fair Housing Act, promulgated by 

HUD, broadly define the term “appraisal.” 
• Under the regulations, appraisal means:

“an estimate or opinion of the value of a specified residential real property 
made in a business context in connection with the sale, rental, financing or 
refinancing of a dwelling or in connection with any activity that otherwise 
affects the availability of a residential real estate-related transaction, whether 
the appraisal is oral or written, or transmitted formally or informally. The 
appraisal includes all written comments and other documents submitted as 
support for the estimate or opinion of value.” 24 C.F.R. § 100.135(b). 

• The definition includes not just appraisals, but also BPOs and AVMs.
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The Legal Side of Alleged Discrimination
in Appraising – Key Laws

A third key law is emerging with CFPB investigations:
Ø Under the Dodd-Frank Act, it is unlawful for any 

provider of consumer financial products or services or 
a service provider to engage in any Unfair, 
Deceptive, or Abusive Acts or Practices 
(UDAAPs).

Ø CFPB February 2022 news release: “The CFPB is 
deeply troubled by the discriminatory statements the 
Federal Housing Finance Agency recently identified 
in some home appraisals, and the appraisal 
disparities for communities and borrowers of color 
recently found in both Freddie Mac and Fannie Mae 
studies.”
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Fair Housing Claims/Investigations

1. Complaint to HUD – Office of Fair 
Housing and Equal Opportunity.

2. Complaint to a state agency.
3. Legal action in court, asserting Fair 

Housing Act, ECOA and related legal 
claims.

4. And now – CFPB investigations. 

Four Primary Pathways for Fair Housing and 
Discrimination Complaints and Claims:

Copyrights 2023 – Peter Christensen, Christensen Law 
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What Does an Appraisal 
Discrimination Lawsuit Look 

Like?
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It’s Not Just About Low Values

• While many of the stories so far have been 
about allegedly low values, that’s not the 
only issue.

• Service standards and pricing of services 
are at issue too – and they can be lower 
hanging fruit.

• A complaint filed with HUD on 11-4-22 
regarding an appraiser in Baltimore 
highlights the issue – a Black homeowner 
(a tester) had to wait 75 days for an 
appraisal while a White tester waited 17 
days for an appraisal (and received a 
friendly note from the appraiser).

• Differences in ROV treatment are also 
now being investigated.

Slide 85

Copyrights 2023 – Peter Christensen, Christensen Law 

85

Reducing the Risk of Discrimination Claims 
Key Items to consider:

• Most common trait of appraisals in discrimination claims observed by 
me: basic errors, lack of true analysis and genuine summary, 
boilerplate work.

From a recent HUD racial bias complaint:

• Let’s look at some things to make sure are getting right – most are 
actually easy.
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Federal Housing Finance Agency (FHFA) Study
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Federal Housing Finance Agency (FHFA) Study

Examples of problematic words and phrases found in appraisal reports:

“The racial makeup of the city was 86.28% White, 12.46% Black or African-American, 
0.52% Native American, 0.22% Asian, and 0.52% from two or more races. 0.56% of the 
population were Hispanic or Latino of any race.”

”Commercial strip featuring storefronts supplying Jewish Households."

A town was described as having a "Black race population above state average."

"Koreatown is considered 'highly diverse' ethnically." 

”one spicy neighborhood."

A neighborhood described as "predominately Hispanic.”

Noting that "there is more Asian influence of late" buying the market.

Noting the area's first Asian mayor.

An area that was "originally founded as a Whites-only city or sundown town" but had 
become "fairly diverse" with a "diverse school system."

An area that was "'not especially-diverse' ethnically, with a high percentage of White 
people." 

A reference to a neighborhood being originally "White-Only," before becoming a "White-
Flight Red-Zone" to explain why the neighborhood is mostly "Working-Class Black" now.
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Federal Housing Finance Agency (FHFA) Study
Examples of problematic words and phrases found in appraisal reports:

“The racial makeup of the city was 86.28% White, 12.46% Black or African-American, 0.52% Native 
American, 0.22% Asian, and 0.52% from two or more races. 0.56% of the population were Hispanic or 
Latino of any race.”

ØWhere did this come from?
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Examples of problematic words and phrases found in appraisal reports:

“The county was 94.85% white, 0.19% Black or African-American, 0.83% Native American, 0.74% 
Asian, 0.07% Pacific Islander, 1.36% from other races, and 1.96% from two or more races. 3.73% of 
the population were Hispanic or Latino of any race. 19.4% were of German, 13.2% English, 11.4% Irish 
and 9.1% American ancestry.”

ØWhere did this come from?

Where Did These Descriptions Come From? 
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Looking for Discriminatory References
Examples words/phrases to be identified - common examples of words 
found in improper, potentially discriminatory text in appraisal reports. 

These are examples only.  Any words with similar effect should be 
identified if they can be understood as referring to the race or ethnicity of 
persons.

Race/Ethnicity/Color
Black
White
Hispanic
Chicano
Minorities
Culturally diverse
Diverse
Ethnically Diverse
Integrated
Spanish-Speaking

National Origin
Indian
Melting Pot
Migrant Workers
Nationality
Seasonal Workers

“Code Words”
Crime-Ridden Neighborhood
Desirable Neighborhood
Exclusive Neighborhood
High Crime Area
Prestigious Neighborhood
Pride of Ownership
Quality Neighborhood
Traditional Neighborhood
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What Does Fannie Mae Say About Describing 
Neighborhoods – It’s Good Advice

Slide 92

The Fannie Mae Selling Guide states: 

“Fannie Mae requires the appraiser to perform an objective neighborhood 
analysis by identifying neighborhood boundaries, neighborhood 
characteristics, and the factors that affect the value and marketability of 
properties in the neighborhood.”

“[F]actors that are not appraisal factors, such as the racial or ethnic 
composition of a neighborhood or the age or sex of the individuals who 
live in a particular neighborhood, must not be considered in the 
valuation process.”
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Other Commonalities in Fair Housing Claims 
• ROVs - most reported situations of alleged racial 

bias in residential appraising in 2020-22 began with 
the ROV process. 

• Non-responsive stances create anger, complaints 
and claims: “The Appraiser’s opinion of value 
stands.”

• The appraiser’s “inspection-side manner.”
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Allegations from a Maryland case against an appraiser

Showing Respect for the Borrowers/Occupants 
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Allegations from North Carolina case against an appraiser

Showing Respect for the Borrowers/Occupants 
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Thank You 

Peter Christensen
Christensen Law Firm
www.valuationlegal.com

peter@valuationlegal.com
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