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Who is Peter?

Peter Christensen
Christensen Law Firm
www.valuationlegal.com

peter@valuationlegal.com

I’m member of the California and 
Washington state bars, as well as a 
licensed insurance broker. My legal 
practice is entirely focused on real 
estate valuation issues and 
businesses. I wrote a book called 
Risk Management for Real Estate 
Appraisers and Appraisal Firms, 
published by the Appraisal Institute.
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mailto:peter@valuationlegal.com


Presentation materials can 
be downloaded under the 

“resources” tab on 
www.valuationlegal.com

http://www.valuationlegal.com/


• We’re going to look at 6 (or 
more) recent lawsuits 
involving appraisers and 
appraisal firms – most were 
filed during the pandemic.

• We’ll see what we can learn 
from each of them and from 
them overall.

• We’ll start with an 
introduction to the basic legal 
elements of a professional 
negligence claim – the most 
common legal claim against 
appraisers.

Where Are We Going?
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Appraiser Liability Claims
What Are We Talking About?

Elements of a professional negligence legal claim?

1. the existence of a legal duty of care owed to the 
plaintiff, 

2. breach of that duty (e.g., providing an inflated valuation 
or failing to produce a USPAP-compliant appraisal), and 

3. damage resulting from that breach. 

Other legal claims commonly made against appraisers:
• Negligent Misrepresentation
• Fraud/conspiracy
• Libel/defamation
• Breach of contract



So Who Can Sue an Appraiser for Negligence?
To Whom Does an Appraiser Owe a Legal Duty?

In most states, a professional may be liable to third 
parties for negligent misrepresentation despite the 
absence of “privity” . . .  If the professional knew or 
reasonably expected that the third party would use or 
rely on the information being supplied.



Case #1, GA Court of Appeal Opinion (2014)

In 2008, a loan officer at First National Bank 
(“FNB”) contacted a developer named Anthony 
Adams and asked him if Adams would be 
interested in looking at a property under 
development on Tybee Island, consisting of 25 
residential lots. 

FNB was trying to help the present development 
entity find someone to take over the property 
and to assume responsibility for a loan.



Case #1, GA Court of Appeal Opinion (2014)

A somewhat complicated plan emerged.

Adams formed an entity named North Beach LLC 
that purchased the existing loan.

Adams and FNB understood that North Beach 
would foreclose on the property, purchase it in 
foreclosure, and then obtain a new development 
loan from FNB.



Case #1, GA Court of Appeal Opinion (2014)

By letter dated April 4, 2008, FNB engaged a local 
appraisal firm and its appraiser to perform an 
appraisal of the property. 

FNB’s engagement letter described the function of 
the appraisal as follows: “Bank will rely upon this 
appraisal for internal use, including but not limited 
to, rendering a decision relative to a financial 
transaction.” 



Case #1, GA Court of Appeal Opinion (2014)

Pursuant to the engagement letter, the retained 
appraiser appraised the property and prepared an 
appraisal report showing an “as is” valuation of 
$5,000,000.

The report stated: “This report is intended for use by 
. . . [FNB]. Use of this report by others is not intended 
by the appraiser. This report is intended only for use 
in providing data upon which the client may analyze 
the property as collateral for a mortgage loan. This 
report is not intended for any other use.” 



Case #1, GA Court of Appeal Opinion (2014)

The report also stated: “It is our understanding [that] 
this appraisal will be utilized by the client as the 
basis for decision making purposes regarding the 
underwriting criteria for a mortgage loan.”

There were are also two key limiting conditions:

1. “No environmental site assessment (ESA) was 
provided to the appraiser. The site is assumed to be 
free of any contamination of any kind including any 
fill which may or may not exist.” 



Case #1, GA Court of Appeal Opinion (2014)

2. “This development was built over an abandoned 
landfill. This valuation assumes that all 
environmental issues have been or will be resolved.”

North Beach initiated foreclosure proceedings and 
ultimately purchased the property at a foreclosure 
sale on May 6, 2008. 

On the same day, FNB extended a loan to North 
Beach of about $4 million develop the property.



Case #1, GA Court of Appeal Opinion (2014)

North Beach never completed the project.

Work ceased due to buried waste on the site and the 
cost of the clean up work the City of Tybee Island 
demanded North Beach to perform.

Adams soon sued the appraiser and his firm alleging 
they overvalued the property and failed to account 
for the development problems stemming from the 
prior waste disposal on the site.



Case #1, GA Court of Appeal Opinion (2014)
The appraiser’s testimony was:

Ø He knew nothing about North Beach and never met 
Adams until after Adams and North Beach filed 
their lawsuit against him. 

Ø He did not intend for North Beach or Adams to use 
or rely upon his appraisal. 

Ø He never gave the appraisal to anyone other than 
the employee at FNB who ordered it. 

Ø He was not aware that any representative of the 
bank was going to give a copy of it to Adams.



Case #1, GA Court of Appeal Opinion (2014)
On a summary judgment motion, the trial court 
dismissed the case, and the court of appeal affirmed 
that dismissal.  Why?

“The evidence in this case establishes that [appraiser] knew a 
borrower existed, but it cannot support an inference that 
[appraiser] actually was aware that the borrower received the 
appraisal much less actually relied on it. Adams admitted that 
[appraiser] did not give him the appraisal. [Appraiser] did not 
know of North Beach and had not met Adams at the time he 
performed the appraisal, and he was not aware that anyone at 
FNB intended to give Adams the appraisal. The evidence also 
fails to raise an inference that [appraiser] intended for the 
borrower to rely on his appraisal.



Case #1, GA Court of Appeal Opinion (2014)

[Appraiser] stated that he did not intend for North Beach or 
Adams to use or rely upon his appraisal. The appraisal report, 
on its face, negates any such intention, stating expressly: “This 
report is intended for use by . . . [FNB]. Use of this report by 
others is not intended by the appraiser. This report is intended 
only for use in providing data upon which the client may 
analyze the property as collateral for a mortgage loan. This 
report is not intended for any other use.”



Significance of the Case?

Ø Intended use and user language in 
reports has paramount importance to 
the appraiser’s ability to manage risk.

Ø Intended use and user language should 
be as precise and narrow as possible for 
each assignment.



Very Bad Intended Use Language

No.  Do not say this:  

The intended use of this appraisal is to 
provide an opinion of market value.



Good Intended Use Language

Divorce Appraisal:

The intended use of this appraisal is to provide the client in 
this report with an opinion of the market value of the subject 
property for the client’s sole use in contesting the division of 
assets in the client’s marital dissolution proceeding. The 
appraiser does not intend, know of or authorize any other 
use of this appraisal or content in this report. The appraisal 
and content of this report should not be used for any other 
purpose. 



Good Intended User Language

Lending Appraisal:

The intended user of this appraisal is solely the 
lender/client named in this report. This appraisal has been 
prepared for the sole use and benefit of only that client. No 
other party should use or rely on the appraisal or any 
content in this report for any purpose.



Problems with the 1004 and Similar Forms 

Tindell v. Murphy, 22 Cal.App.5th 1239 (Cal. Ct. App. 2018)
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My Most Important Risk Management Suggestion?
Slide 22

Key language for residential lending appraisal reports:

The appraiser has not identified any purchaser, borrower 
or seller as an intended user of this appraisal, and no 
such party should use or rely on this appraisal for any 
purpose.  Such parties are advised to obtain an appraisal 
from an appraiser of their own choosing if they require 
an appraisal for their own use. Any reference to or use of 
this appraisal report by a purchaser, borrower or seller 
for their own purposes, including without limitation for 
the purposes of a property purchase decision or an 
appraisal contingency in a purchase agreement, is at 
such party’s own risk and is not intended or authorized 
by the appraiser.

Even though appraisal forms contain some similar language, 
it’s proven that having it written out separately is most 
effective.



Drawing for a “prize” 
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You must be conscious and alert to win!



Case #2 – Miami Appraiser Sued 
The House is Not as Big as He Reported

(Filed June 5, 2020)
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Case #2 – Miami Appraiser Sued 
The House is Not as Big as He Reported
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Case #2 – Miami Appraiser Sued 
The House is Not as Big as He Reported
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Case #2 – Miami Appraiser Sued 
The House is Not as Big as He Reported
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Case #2 – Miami Appraiser Sued 
The House is Not as Big as He Reported

Takeaways:
Ø Borrowers are the most common claimants.
Ø Square footage errors are the single-most 

common actual mistakes for which 
appraisers are sued.

Ø Pay extra attention to measuring and 
reporting square footage.

Ø Use additional language in reports directed at 
claims by borrowers (and sellers).
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Case #3 - San Bernardino County, California
“the Appraiser Left the Water on” Slide 29



San Bernardino County, California
“the Appraiser Left the Water on”
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San Bernardino County, California
“the Appraiser Left the Water on”
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Takeaways:
Ø Know that “regular” professional liability 

insurance doesn’t cover property 
damage or bodily injury/death.

Ø Some E&O policies, however, have 
begun to include useful coverage on this 
issue for appraisers at no extra charge.

Ø Consider looking for policies with the 
coverage.



Case #4 – Four Separate Cases – Same Lessons
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Ø Alternative, “hard-money” or 
“asset-based” lenders pose a 
much higher risk to 
appraisers than traditional 
bank and mortgage lenders –
especially in the economic 
environment of COVID.

Ø “Appraise” your clients and 
assignments for risk.

Ø Follow your gut instinct about 
risky clients or assignments. 

Ø Your survival instinct is 
usually right.

Alternative Lenders = More Risk

Opinion of
Value:

$17,900,000



• In March 2005, the 
plaintiff obtained a 
mortgage loan from 
BofA to purchase a 
property on 
Camano Island in 
the Puget Sound.

• A staff appraiser 
employed by 
LandSafe Appraisal 
performed the 
appraisal. 

Case #5 – Statute of Limitations + More
Amini v. BAC Home Loans Servicing LP, LandSafe Appraisal Services, Inc. (2012) 
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• More than three years 
later, in July 2008, the 
plaintiff was having 
problems with the 
property’s waste system 
and hired a contractor to 
investigate the issue. 

• The contractor 
determined that the 
existing septic system 
was not operable and had 
not been operable since 
before 2005.

Case #5 – Statute of Limitations + More
Amini v. BAC Home Loans Servicing LP, LandSafe Appraisal Services, Inc. (2012) 
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• The system had caused serious damage to the 
home’s foundation. 

• The county public health department prohibited any 
further occupancy of the property until installation 
of an approved functional septic system and repair 
of the foundation. 

• With repair costs estimated in the hundreds of 
thousands of dollars, the plaintiff determined that 
the property was essentially worthless and stopped 
making payments on the loan.

Case #5 – Statute of Limitations + More
Amini v. BAC Home Loans Servicing LP, LandSafe Appraisal Services, Inc. (2012) 
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• The borrower then sued the bank and LandSafe 
Appraisal for negligent misrepresentation and other 
claims, alleging that the firm’s appraiser reported in 
the appraisal that the property was served by a 
working septic system and failed to identify or 
report any deficiency. 

• The borrower filed this lawsuit in 2011, about six
years after the initial appraisal.

Case #5 – Statute of Limitations + More
Amini v. BAC Home Loans Servicing LP, LandSafe Appraisal Services, Inc. (2012) 
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• LandSafe Appraisal moved to dismiss the case 
based on Washington’s three-year statute of 
limitations period. 

• The court hearing the motion pointed out that 
Washington follows the discovery rule and that the 
statute of limitations begins to run when the plaintiff 
“discovered or, in the exercise of due diligence, 
should have discovered the misrepresentation.” 

Case #5 – Statute of Limitations + More
Amini v. BAC Home Loans Servicing LP, LandSafe Appraisal Services, Inc. (2012) 
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• The court ruled that the statute of limitations did not begin to run 
until June 2008 when the plaintiff first “had a reason to suspect 
that LandSafe’s appraisal was faulty.” 

• That date was within three years of when the borrower filed its 
lawsuit. 

• Accordingly, the motion to dismiss was denied and the case 
advanced toward trial. 

Ø Lessons:
1. Keep your workfiles for longer than the minimum USPAP 

requires.
2. Borrowers/other third parties are the most common source 

claims (60-65%).
3. It sounds silly – but septic/sewer issues are way too common 

(and mostly preventable).

Case #5 – Statute of Limitations + More
Amini v. BAC Home Loans Servicing LP, LandSafe Appraisal Services, Inc. (2012) 
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That was an expensive septic system 
issue. Bank of America and LandSafe 
Appraisal ultimately settled the case 
with the borrower – by agreeing to 
forgive the entire $504,000 balance 
owed on the mortgage. 

Case #5 – Statute of Limitations + More
Amini v. BAC Home Loans Servicing LP, LandSafe Appraisal Services, Inc. (2012) 
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New laws passed in 2019, for example, in Oregon

ORS 674.145 – with respect to appraiser discipline
…
(7) The board may not commence disciplinary proceedings 
under ORS 674.140 after the later of:

(a) Five years after the date the real estate appraisal 
activity or other act giving rise to the disciplinary 
proceedings was completed or should have been 
completed; or
(b) The expiration of the time period specified in ORS 
674.150 for the retention of the records for the appraisal 
or real estate appraisal activity giving rise to the 
disciplinary proceedings.

Slide 41

Statute of Limitations Changes in Some States



ORS 12.132 – legal claims against appraisers:
…
12.132. (1) Except as provided in subsection (2) of this section, an 
action arising out of real estate appraisal activity, . . . must be 
commenced before the earlier of: 

(a) Two years after the date on which the person commencing 
the action knew or should have known the facts on which the 
action is based; or
(b) Five years after the date on which the real estate appraisal 
activity or appraisal review on which the action is based was 
completed or should have been completed.

Slide 42

Statute of Limitations Changes in Some States



Other states with specific protections for appraisers: 
KY, LA, MN, MS, NC, SD and TN.

How long in:

Georgia – 4 years. Discovery rule? Undetermined for appraisers.
Florida – 2 years for claims by clients. Discovery rule? Yes.

4 years for claims by non-clients. No discovery rule.
South Carolina – 3 years. Discovery rule? Yes.
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Statute of Limitations Changes in Some States



Statute of Limitations Chart Link
www.valuationlegal.com/limitations/
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What “Mistakes” Do Appraisers Most Commonly 
Get Sued Over? 

In any presentation about liability issues, most 
appraisers want to know “what do appraisers get sued 
for?” 

What are the most common alleged mistakes that lead 
to lawsuits against appraisers?

Here are the answers – based on 8,200 claims: 
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The Most Common Bases of Legal Claims
Against Appraisers

The most common alleged mistakes at the core of professional 
liability lawsuits concerning appraisals for mortgage lending (either 
residential or commercial) are:

1. Value. The appraiser’s opinion of value allegedly was too high or 
too low because the appraiser used incorrect information about the 
subject property, selected inappropriate comparable sales or made 
inappropriate adjustments.

2. Measurement. The appraiser made an error in determining or 
reporting the square footage of a structure or the land area of the 
subject property.
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3. Property condition/characteristics. The appraiser failed to 
discover or report a unique issue or problem with the subject 
property. The most common alleged issues and problems include:
➢ The property suffers from a condition problem such as leaky 

roof, mold, foundation settlement, vermin infestation or 
unrepaired damage from fire or flood.

➢ The appraiser misreported that the property is served by 
public sewer, when, in fact, the property is served by a septic 
system (or a pipe running to a creek) and that system has 
failed.

4. Construction progress reports. In a construction progress report 
for loan disbursement, the appraiser overstated the degree of 
completion or failed to identify problems with the construction.

Example language: This construction progress report is for the use 
and benefit of the lender to assist in making loan disbursements. It 
is not prepared for the use or benefit of the owner/borrower. The 
purpose of this inspection is to determine the approximate degree of 
completion and not the quality of construction, workmanship or 
materials, or adherence to applicable building or planning codes or 
requirements.

Slide 47

Slide 47



Slide 48
Case #6 – the “Inadequate” Inspection

Filed May 2020
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Case #6 – the “Inadequate” Inspection

Filed May 2020
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Case #6 – the “Inadequate” Inspection

Filed May 2020
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Case #6 – the “Inadequate” Inspection

Filed May 2020
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Case #6 – the “Inadequate” Inspection

Filed May 2020



Case #6 – the “Inadequate” Inspection
Filed May 2020
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Takeaways:
Ø Engagement 

letters/agreements form a 
contract with your client –
they are important.

Ø Business may be great and 
you may be super busy.

Ø It’s appraisals during peak times such as 
we’ve had for the last several years that 
create claims down the road.

Ø Don’t be complacent about the details.
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#7 Complaints ad Lawsuits Accusing 
Appraisers of Discrimination



In the News – Jackonsville Appraisal Situation
Alleged Racial Discrimination

• The situation in Jacksonville, FL reported in 
various media is very representational of 
other stories concerning alleged 
discrimination around the country –
Hartford, Chicago, Denver, the San 
Francisco Bay Area.

• More individual stories keep coming.
• Some argue “these are just anecdotes . . .”
• But, when you are the defendant appraiser 

in the anecdote, it doesn’t matter so much 
to you whether “it’s just anecdotal.” You are 
the anecdote. 

• What’s the legal side of this issue for 
appraisers?

• What happens in a complaint situation 
concerning alleged discrimination in 
appraising?



Let’s First Look a Little Closer at the Jacksonville 
Matter Based on Public Information 

• Abena Horton and her husband Alex 
own a home near the water in 
Jackonsville, FL.

• Their home is on a small peninsula 
where two waterways meet. In my 
eyes, the neighborhood looks like 
comfortable Florida suburbia.

• The home was purchased in July 2017 
for $295,000.

• She is an HR attorney for Black 
Knight, Inc. – a major mortgage 
technology company. He is an artist.

• She is black. He is white.
• In June 2020, they were seeking to 

refinance their mortgage.



Looking Closer at the Jacksonville Matter Based 
on Public Information 

• The lender ordered an appraisal from a 
local appraisal firm.

• The Hortons anticipated the value would 
be about $450,000.

• Instead, the lender’s appraiser valued it 
at $330,000.

• Believing there was racial discrimination 
involved, the Hortons removed what they 
referred to as “Blackness” from their 
home – certain family photos, art, books.

• A new appraisal was ordered. This time, 
Mr. Horton greeted the appraiser. His 
wife was not present.

• The 2nd appraiser valued the home at 
$465,000, cementing for the Hortons a 
belief that the first appraisal was 
discriminatory.



Looking Closer at the Jacksonville Matter on 
Public Information 

From publicly available information:

Subject purchased for $295,000 7/17
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The Legal Side of Alleged Discrimination
in Appraising – Key Considerations

It’s been publicly reported that a 
complaint about the Jacksonville 
situation has been filed with the U.S. 
Department of Housing and Urban 
Development (HUD).

HUD’s Office of Fair Housing and Equal 
Opportunity (FHEO) is the part of HUD 
that investigates such allegations. It is 
the principal government agency that 
investigates alleged discrimination in 
residential real estate, including 
appraising.

Let’s look at the key laws and cases ...



The Legal Side of Alleged Discrimination
in Appraising – Key Laws

Historically, it’s been the federal Fair 
Housing Act that has been the key law in 
proceedings or actions concerning 
alleged discrimination in appraisals for 
residential lending. 
Ø The Fair Housing Act becomes 

relevant in two ways:
Ø HUD investigates and prosecutes Fair 

Housing Act complaints in relation to 
appraising.

Ø Plaintiffs may file their own legal 
actions alleging violations of the Fair 
Housing Act.



The Legal Side of Alleged Discrimination
in Appraising – Key Laws

In 1988, the Fair Housing Act was amended to 
include a specific prohibition against 
discrimination in appraising and now reads:

“It shall be unlawful for any person or other entity whose 
business includes engaging in residential real estate-
related transactions to discriminate against any person in 
making available such a transaction, or in the terms or 
conditions of such a transaction, because of race, color, 
religion, sex, handicap, familial status, or national origin.” 
(42 U.S.C. § 3605(a).).

The Fair Housing Act defines the term 
“residential real estate-related transaction” as 
including:
…
(2) The selling, brokering, or appraising of 
residential real property.  (42 U.S.C. § 3605(a).)



Fair Housing Act – Basic Theories of Liability

Two different theories of liability:
Intentional discrimination:
• A person within a protected group is shown to have been singled 

out and treated less favorably than others similarly situated. This 
would be intentional discrimination.

Or Disparate impact:
• This is where a more general policy or practice which may be 

neutral on its face has a statistically significant negative effect on 
a protected group of persons.

• Disparate impact – without discriminatory motivation – began to 
be recognized courts routinely in the early 80s with respect to 
the Fair Housing Act.

• Disparate impact claims would usually be directed at large 
businesses or organizations. 
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HUD Investigations and Lawsuits
• Let’s consider what typically occurs in a HUD 

investigation regarding allegations of discrimination in 
appraising by a single appraiser or small appraisal firm:

• HUD provides notice of the complaint to the 
appraiser and/or appraisal firm and solicits a 
response.

• Seeks to engage in a conciliation (settlement) 
process.

• HUD will usually subpoena records concerning the 
appraisal assignment. It will also likely obtain 
records relating to other assignments – to 
investigate whether there was discrimination in the 
appraisal at issue or whether a pattern exits.

• At the conclusion of investigation, HUD issues a 
determination and may issue a “Charge of 
Discrimination.”

• If a charge is issued, either side may decide to have 
the charge litigated in U.S. District Court. If neither 
party seeks that, then a trail may occur before a 
HUD administrative judge.

• Actual damages and civil penalties are available; 
punitive damages may only be awarded in federal 
court.
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A Fresh Report on a HUD Complaint
March 8, 2021
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A Fresh Report on a HUD Complaint
March 8, 2021
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Observations and Suggestions

q Complaints to HUD and lawsuits about 
alleged discrimination in appraising are 
still small in number.

q Even if you feel that you are beyond 
any accusation about your valuations, 
it is important to be aware and 
sensitive to the first signs of an issue.

Slide 67

q Most alleged discrimination that I’ve observed began with a 
borrower’s request for reconsideration of value that was not 
handled well or given genuine respect.

q Upgrade your attention to reconsideration requests – provide 
genuine feedback and respect.



Q&A

Will an LLC protect me from personal liability 
for appraisal claims?
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Big Picture Takeaways from the Lawsuits Filed 
During the Pandemic?

What about Covid-19?

Overall takeaways:
Ø Claims stemming from the Covid-19 

crisis are much more likely to be the 
result of the economic turmoil 
impacting some borrowers/property 
owners and lenders, than about 
specific valuation errors in relation 
to/because of Covid-19.

Ø Parties in financial distress or lenders 
with loan losses are more prone to file 
lawsuits against appraisers.
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So, what are the keys for liability avoidance for all 
types of work during (or after) the pandemic?

Ø No appraiser will be sued as a result of not having a 
magic or lengthy “disclaimer” about COVID-19.

Ø It’s far more important that appraisers:

ü Use narrow and precise intended user and use in 
every report.

ü Watch for changing markets and respond with 
good analysis.

ü Use plain English in reports to explain special 
issues: such as incomplete information, 
information supplied by other parties, changed 
inspection SOWs.
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So, what are the keys for liability avoidance for all 
types of work during (or after) the pandemic?

Ø If claims result in relation to COVID-19, they will far more 
likely be because the appraiser missed a changing market 
and allegedly didn’t get the valuation right.

Ø But you may still want to consider some brief COVID-19 
wording. Example: This appraisal was performed during a period 
of economic uncertainty stemming from COVID-19. The analyses 
and value opinion in this appraisal are based on the data available 
to the appraiser at the time of the assignment and apply only as of 
the effective date indicated. No analyses or opinions contained in 
this appraisal should be construed as predictions of future market 
conditions or value. 
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Thank You

Peter Christensen
Christensen Law Firm

Santa Barbara, CA
805-696-2600

www.valuationlegal.com
peter@valuationlegal.com
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