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CAUSE NO.

SHARESTATES INVESTMENTS, LLC IN THE JUDICIAL DISTRICT COURT

§

AND PALLASITE REO 2018-1, LLC §

§
V. § OF HARRIS COUNTY, TEXAS

§ ~Ne
CAPITAL TITLE OF TEXAS, LLC, § Q
KELLI M. OWENS, CUSHMAN & $ NG
WAKEFIELD, INC., MINERAL COUNTY  § @
DEVELOPMENT AUTHORITY CORP.,  §
BDFI, LLC, APPRAISAL NATION, $
LLC, EHLERT LAW, PC, JEREL W. $
EHLERT I, AND MICHAEL WELLS ~ §

§

§

D/B/A WELLS & ASSOCIATES
APPRAISAL SERVICE

&\Q
&

Q

. JU<§@IAL DISTRICT

PLAINTIFF'S ORIGINAL PETITION

TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW Plaintiffs, Sharestates Invgf@%ts, LLC, and Pallasite REO 2018-1, LLC,
by their attorneys, William Mark Rudow a@aw Office of Hunter C. Piel, LLC, and Casey
Jon Lambright of Lambright, McKee, P.é@nd file this original petition against Capital Title of
Texas, LLC, Kelli M. Owens, Ab m & Associates PLLC, Cushman & Wakefield, Inc.,
Mineral County Development @ority Corp., BDFI, LLC, Appraisal Nation, LLC, Ehlert Law,
PC, Jerel W. Ehlert I, @%Mlchael Wells d/b/a Wells & Associates Appraisal Service,

Defendants, and say: @

@
%\@

1. This @ should be conducted pursuant to a level two (2) discovery control plan as

DISCOVERY

provided by the Texas Rules of Civil Procedure.



STATEMENT OF RELIEF SOUGHT (TRCP 47)

Pursuant to Tex. R. Civ. P. 47, Plaintiffs seek monetary relief within the jurisdictional
limits of this Court in the amount exceeding $1,000,000.00. Plaintiffs' causes of actions
are more particularly set forth below. &\Cé

PARTIES C}@)

Sharestates Investments, LLC, is incorporated in the State gf@elaware and has a
principal place of business of 11 Middle Neck Road, Su@m@}OOA Great Neck, NY
110021 ("Plaintift 1," "Mortgagee 1," or "Lender 1"); %@Sta‘[es Investments, LLC is
wholly owned by Sharestates, Inc. Sharestates, I&b@m incorporated in the State of
Delaware and has a principal place of busine%@ll Middle Neck Road, Suite 400A,
Great Neck, New York, 11021; 11 Middl%@éck Road, Suite 400A, Great Neck, New
York, 11021 is Sharestates Inc.'s nervg%&ter accordingly, the Plaintiff is a citizen of
New York and Delaware for its a ion of diversity of jurisdiction under 28 U.S.C. §

1332. @

S
Pallasite REO 2018-1, %@Plainﬁff 2" "Mortgagee 2") is registered to do business in
O
Delaware; Sharestates&gvestments, LLC is the servicing agent for Plaintiff 2.

Q

Capital Title of@‘%@as LLC is a Texas Limited Liability Company doing business in
Texas, whle@y be served with process to its registered agent Preston Turner at 2400

, O
Dallas Q@r., Suite 560, Plano, Texas 75093 or wherever he may be found ("Capital

Ti@”@

Kelli M. Owens is an individual residing in Texas who may be served with process at

11638 Sagecanyon Dr., Houston, TX 77089, or wherever she may be found ("Owens").
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10.

11.

12.

Cushman & Wakefield, Inc., is a New York corporation doing business in Texas who
may be served by process to its agent CT Corporation System, 1999 Bryan St., Ste 900,
Dallas, TX 75201 ("C&W").

Mineral County Development Authority Corp. ("Authority"), is a terr&jgated public

corporation; the Authority is not organized for profit, but is organizesively for the
)
purposes set forth in House Bill No. 367 enacted by the 1963@S%smn of the West

N

Virginia Legislature, and now a part of the General Law as A 12 of Chapter 7 of the

NS
Code of West Virginia which includes certain sections@elated to the purposes of
Economic Development Authorities, with a princi@@ office of 1116 Smith Street,
Charleston, West Virginia, 25301 ("MCDA")O® service address of 87 North Main
Ox
Street, Suite 1, Keyser, WV, 26726. @
BDFI, LLC is a New York limited llat%%% company doing business in Texas who may
0

be served by process to its agent @TERED AGENT, INC.,, 5900 Balcones Dr., Ste

O

100, Austin, TX 78731 ("BDFIY),

)

Appraisal Nation, LLC is rth Carolina limited liability company who may be served

Q

by process to its regl red agent Corporation Service Company, 2626 Glenwood Ave.,,
Ste 550, Ralelgl@‘)@&7608
Ehlert Lawbl%ls a Texas Professional Corporation doing business in Texas which may
N
be sew@ process to its registered agent Jerel W. Ehlert II, at 14520 Old Katy Road,
126 Houston, TX 77079, or wherever he may be found ("Ehlert PC").
Jerel W. Ehlert II, is an individual residing in Texas, who may be served with process at

305 E. Spring St., Georgetown, TX 78626, or wherever he may be found (Jerel W. Ehlert

IT and Ehlert PC are collectively, "Ehlert").
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13.

14.

15.

16.

17.

18.

19.

20.

21.

Michael Wells d/b/a Wells & Associates Appraisal Service is an individual residing in
Texas, who may be served with process at 4422 Aspen Brook Ln., Spring, TX 77388, or
wherever he may be found. ("Wells").

Background — Mortgage Lending \pé
S

Lender 1 is in the business of funding mortgage loans. @

@)

Lender 1 uses an underwriting process to qualify potential loans applicants for specific
N
loan requests. . @Ky
e
To do this, Lender 1 underwriter examines, inter alia, ‘the credit-worthiness of an
applicant, the capacity of the applicant to repay the lo@%nd the value of the collateral.
Lender 1, inter alia, materially relies on the va f the collateral as determined by an
99
appraisal. @
Lender 1's underwriter then structu@g?the transaction to meet the underwriting
0
requirements, such as requiring <K&m@he borrower have some skin in the game by
requiring it to apply a certai@amount if its own funds into the transaction and the
personal guaranty of all bl@ss entity owners.
O
Lender 1's underwrite%onﬁrms the borrower's ability to have some skin in the game by
Q
requiring, inter éi)@%nk statements reflecting sufficient funds to meet the borrower's
)
obligations gof%se the loan.

N
Lender @@proper underwriting protocols can be defeated with fraudulent documents,

er@@r title agents, and/or inflated appraisals.

Polk
Harold Gibson Polk, Jr. aka Harold Gibson Polk [Sr.] aka Grove Enterprises ("Harold"),

is a straw-man mortgage fraudster who owns and incorporated Grove Enterprises, LLC
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22.

23.

24.

25.

("Grove LLC") and 83 Griffith LLC ("Griftith LLC") ("Harold," "Grove LLC" and "83
Griffith, LLC" will be referred to collectively as "Polk") to purchase two parcels of real
estate, the acquisition of which was intended to be funded by Lender 1; Polk, with the
assistance of other Defendants, tricked Lender 1 into making two mortgaégoans based

on material false financial information then funneled significant loan pgro€€eds to various

improperly disclosed (or undisclosed) third-parties. 69

<,

Q)
The Transactions — Kirby Loan @K§
S

On September 17, 2017, Polk submitted a loan application@ender 1 requesting Lender
1 fund a loan ("Kirby Loan") to assist Grove LLC to hase 929 Kirby Drive, Houston

Texas 20719 ("Kirby Property") from Isaiah M0®is ("Kirby Sale") for $3,000,000.00;

9
Polk agreed to supply the differential betwe@mKirby Loan and the amount necessary to

fund the $3,000,000.00 Kirby Sale; t %additional funds ("Kirby Cash at Closing")
0

including, without limitation, setﬂ%& costs estimated at $600,000.00.

Polk informed Lender 1 that t 9

)

rpose of the Kirby Sale was [t/o provide acquisition
and rehab financing on /t_@d)jecl premises - Kirby Property ("Kirby Loan Purpose");
this is also documente%\o\n/the Term Sheet 1.

Lender 1's unde@@%, inter alia, researched the credit-worthiness of Polk (recognizing
that the leg%@ity entering into the transaction would be Kirby LLC), the capacity of the
applicam;@é?epay the loan, the ability to pay the Kirby Cash at Closing and the value of
th@@teral as a secondary source of recovery should Polk fail to pay as agreed.

Lender 1's underwriting requirements required a loan-to-value ratio ("LTV") of 77% of
the Kirby Property ("Kirby LTV"), and restricted Kirby Loan to 80% of the acquisition

price ("Kirby AP%"), (as noted in the Closing Conditions attached to the Settlement
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26.

27.

28.

29.

30.

31.

32.

33.

Instructions); these requirements were partially documented by that term sheet letter
dated March 7, 2018, from Lender 1 to Grove LLC and counter-signed by Polk ("Term
Sheet 1");.

Lender 1 received that Appraisal of Real Property, by Michael Wells %%/a Wells &
S
Associates Appraisal Service, dated April 13, 2018 ("Kirby Apprai@ﬁ@zppraismg the
)
DN
Q\QQ
Applying the Kirby LTV, Lender 1 would only lend $2,4Qp§.00 towards the Kirby
NS

Kirby property at $3,100,000.00.

Property Sale. @
9
Applying the Kirby AP%, Lender 1 would only lend $2,;400,000.00.
Additional construction/rehab funds were avaiO a;lé@gincreasing the total loan amount to
%)
$2,660,000.00. @
At Lender 1's request, Polk provided f@@lal information supporting his ability to pay
0
the Kirby Cash at Closing ("Kirb@ Requirement"); Polk provided a series of Bank
of America bank account state@e@s in the name of Grove Enterprises, LLC and Harold
G Polk, Jr., with an allege@%ﬁance of $1,679,027.61, as of January 14, 2018; these bank
)
statements were fake Q’E\ak/e BOA Statements 1").
Q
Lender 1's unde @% requirements required Grove LLC to use its own funds to pay for
O
the Cash at 0C&%ﬂg and required the buyer to have some skin in the game by requiring the
N
Kirby C@%equirement and the personal guaranty of the buyer's owner - Polk; this was
di@(@conveyed to Grove LLC, inter alia, in Term Sheet 1.
The Fake BOA Statements 1 were used by Polk to trick Lender 1 into believing that he

had sufficient funds to pay the Kirby Cash at Closing.

Lender 1 approved Polk's request to fund the purchase of the Kirby Property.
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34.

35.

36.

37.

38.

39.

Capital Title closed the purchase of the Kirby Property by Grove LLC on April 24, 2018.
Grove LLC executed that Commercial Promissory Note ("Kirby Note") dated April 24,
2018 in the amount of $2,660,000.00 memorializing Kirby Loan.

Polk executed that Commercial Guaranty, dated April 24, 2018, guar%t%eeing Kirby

S
Loan's repayment. C}@)

)
When Kirby Loan closed, unbeknownst to Lender 1, the appr(%}mately $600,000.00
&
Kirby Cash at Closing was never brought to the closing. N @%&

NS
In reality, the Kirby Property purchase price was $2,341@.86 ("Real Kirby Purchase

&2

Price") the exact amount of the net funds delivered by7Lender 1 to Capital Title, despite
the $3,000,000.00 purchase price identified on }7 &16 contract and Settlement Statement
%)
dated 4/24/2018 ("Kirby HUD-1") causing I@der 1 to finance 100% of the Kirby Sale in
direct violation of the Kirby Loan AP ag% AC Requirement.
0
Repayment of Kirby Loan was agi d by Grove LLC's granting Lender 1 a security

interest in the Kirby Property; @m was documented by that Commercial Deed of Trust,

)
Q.

Security Agreement, and ure Filing ("Kirby DOT"); the Kirby DOT contained the

@)

following language w '\cii/created a contractual duty for Grove LLC to be sure, inter alia,
all reports, slaz‘@}@% and other data furnished by the Trustor [Grove LLC] to the
)
Beneﬁciaryo[i%qder] in connection with the Loan are true, correct and complete in all
maleriaé%spects and do not omit to state any fact or circumstance necessary to make the
sl@ls contained therein not misleading (collectively, "Contractual Disclosure Duty
1") this created a duty for the buyer, Grove LLC, to disclose to Lender 1: accurate
financial information, including without limitation, the Fake BOA Statement 2, true sales

price, actual Kirby Cash at Closing, and disclose the true structure of the Kirby Sale as a
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40.

41.

42.

43.

44.

45.

46.

47.

flip transaction (that the seller did not have title to and/or had not yet purchased, the
Kirby Property).
Polk never intended to repay Kirby Loan or renovate the Kirby Property.
Polk never made a single payment towards the Kirby Loan. q
&
Kirby Settlement Agent @@
)
Kelli Owens ("Owens") was at all times relevant to the subject mét;t@r of this Complaint
N
an agent of the Capital Title, acting as the Kirby Sale settlemgv%gent.
NS
As an agent, Owens acted in part for the benefit of her principal, the Capital Title.
On or about April 24, 2018, Capital Title conducted trby Sale.
On or about April 25, 2018, Lender 1 wired $2,O®39.86 of Kirby Loan proceeds to the
»
escrow company, Capital Title, and Grove LQQ purchased the Kirby Property as is more
fully documented pursuant to the Rec pts and Disbursements Ledger relating to the
0
Kirby Property ("Kirby Receipts ag@&bursements Ledger").
On October 10, 2017, Grove @l@prise, LLC, tendered a $10,000 earnest money check
for the purchase of the K@propeﬁy; this was dishonored when October 13, 2017 and
O
never replaced or disck%ed to Lender 1.
Q
Nonetheless, on@_\@ 25, 2018, Kelli Owens, at all times acting within the scope and
)
course of Cg@ Title's business as an employee/agent of Capital Title, closed the A to B
N
sale of %ﬁi}(}irby Property from the Estate of Richard Haynes to Isaiah Menelik Lewis
("@ Sale"); the sole funding for the A to B sale was the $2,235,048.18 Kirby Loan
proceeds wired from the B to C Kirby Sale from Isaiah Menelik Lewis to Grove LLC (the

$10,000.00 earnest money deposit (which was Polk's only contribution to the transaction)
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did not exist); the B to C Kirby Loan funds funding the simultaneous/second A to B sale
is a flip transaction ("Kirby Flip").
48. The following is a chart identifies key Kirby Sale funds according to the disbursement

sheets ("Kirby DS Disbursements"):

%?

$2,341,239 86 from Lender 1 NG

$0.00 to seller/flip purchaser - Isaiah M. Lewi@
$2,077,306.28 to seller/flip seller - Estate of Richard*Haynes
$59,850.00 to broker - H-Capital Real Estate 0&\

$5,387.82 to buyer - Grove . N

$59.850.00 to insurance company - Abra& Associates PLLC
$2,202,394.10

9

49. The following is a chart identifies distributions to th¢/game recipients of the key Kirby

Sale funds according to the Kirby HUD-1 ("KirO -1 Disbursements"):
%)
$2,660,000.00 from Lender 1
$0.00 to seller/fli chaser - Isaiah M. Lewis
$2,235,048.14 to seller &?‘[e of Richard Haynes
$5,000.00 to brok Capital Real Estate
$59,850.00 tob - H-Capital Real Estate
$5,637.82 to r - Grove
$53,200.00 toLender 1
$14.552.00 . nsurance Company - Abraham & Associates PLLC

$2,373,287.96
50. The Kirby DS D1sbu ments and Kirby HUD-1 Disbursements do not match ("Kirby
Disbursement D@@%ncy")
51.  On or about ‘%ﬂ 24, 2018, Capital Title conducted the Kirby Sale, inter alia, performing
the follf@g acts:
QQK\Makmg the Kirby Loan DS Disbursements;
b. Creating the Kirby HUD-1;
C. Overseeing the execution of the Kirby Hud-1 by all parties, including itself;

d. Overseeing execution of the Kirby Loan documents;
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52.

53.

54.

55.

56.

57.

58.

e. Allowing the Kirby Sale to take place without the Kirby Cash at Closing;

f Allowing the Kirby Loan Disbursement Discrepancy;
g Otherwise facilitating the consummation of the flip Kirby Sale;
h. Failing to follow lender instructions or inform lender of any of the @e; and
1. The Kirby Cash at Closing did not exist. \&
Kirby Appraisal %Q
YV App . \@2

Lender 1 hired Appraisal Nation, LLC to perform a{}n\%%praisal of the Kirby
Property Appraisal Nation, LLC hired its agent, Michael s d/b/a Wells & Associates
Appraisal Service to perform these appraisal servic@@dzMichael Wells d/b/a Wells &
Associates Appraisal Service, and Appraisal ga@%u LLC are collectively, "Appraiser
Defendants"), Appraiser Defendants drafted @\Aoppraisal of the Kirby Property Lender 1,
dated 04/13/2018, and identified as F@gg%o. ANS-278756 ("Appraisal") valuing the

Property at $3,100,000.00. q§

The Lender relied on the Appr@aq@ when it decided to approve and fund the Loan.

)
Q.

The Lender is the mortga d as such is an intended user of the Appraisal.
@)
The Intended Use Wa%é—e{ltlﬁed as: The intended use of this appraisal report is for the
Q)

lender/client to 6@%@ the property that is the subject of this appraisal for a mortgage

)
finance tm;gsga}on.

N>

Lender q@s since retained an expert to value the Property as of the Appraisal date; the
Pr@ should have appraised for $2,100,000.00 as of 1/25/2018.
The Appraisal inflated the Property by $1,000,000.00!
Lender 1 would not have funded Kirby Loan if it had known about the:

a. Actual LTV,
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59.

60.

61.

62.

b. Actual Kirby Loan AP%;
C. Fake BOA Statement 1 was not true;

d. Real Kirby Purchase Price;

e. Actual nature of the sale as a Flip; \pé
SN
f. Kirby Disbursement Discrepancy; \@)
O
g Actual Kirby Loan Purpose; 69
Q)

h. Actual Kirby Cash at Closing (or entire lack thereof);oo%xﬁ&
NS

1. The actual value of the Kirby Property @

9

Grove LLC failed to make any payments as required under the Note.

Lender 1 was forced to accelerate the balanceo@% the Kirby Note and demanded that

9
Grove LLC and Polk pay all outstanding fun@but they refused to do so.

Lender 1, in an effort to recoup its inve&sﬁﬁm, was compelled to complete a short sale of
0
the Kirby Property, with Polk’s@raﬁon, to Robert C. Tortorice and Bonnie L.

Tortorice on April 30, 2019, @@,334,17 1.26, leaving an unpaid principal balance of

Q.

$679,098.18; interest con@@s to accrue at 13% or $241.87 per diem from April 30,

2019 to January 24, 2%«)\(269 days) totaling $65,063.03.
R

O

@)

On Decem‘tge%& 2017, Lender 1 funded a loan ("Griffith Loan") for $3,830,000.00 to

The Transactions — Loan 2

the Grif@@LC to purchase 83 Griffith Street, Salem, New Jersey 08079 ("Griftith
Pr@@") for $5,900,000 from the MCDA ("Griffith Sale"); Polk agreed to supply the
differential between Griffith Loan and the amount necessary to fund the $5,900,000.00
Griffith Sale; this acquisition down payment ("Griffith Cash at Closing") included,

without limitation, settlement costs estimated at $2,070,000.
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63.

64.

65.

66.

67.

68.

Polk informed Lender 1 that the purpose of the Griffith Sale was /#]/o provide acquisition

and rehab financing on the subject premises - Griffith Property ("Griffith Loan

Purpose"); this is also documented on the Term Sheet 1.

Lender 1's underwriter, inter alia, researched the credit-worthiness of Po%ecognizing

that the legal entity entering into the transaction would be Griffith Le capacity of
)

the applicant to repay the loan, the ability to pay the Griffith C%}ba‘[ Closing and the

S
value of the collateral as a secondary source of recoveryos%u d Polk fail to pay as
NS

agreed. @
9

Lender 1's underwriting requirements restricted Griff@@%oan to 65% of the acquisition
price ("Griffith AP%"); this requirement was @%Mly documented by that term sheet

<)
letter dated September 12, 2017, from Lend@ to Grove Enterprises, LLC and counter-

signed by Polk ("Griffith Term Sheet"). @§§

Applying the Griffith AP%, Lend&@mld only lend $3,830,000.

At Lender 1's request, Polk pf@ged financial information supporting his ability to pay
ability to pay the Grifﬁt}\ @9 at Closing ("Griffith CAC Requirement"); Polk provided
a series of Bank of A&S\ﬁéa bank account statements in the name of Grove Enterprises,
LLC and Haroltgj@Qo{lk, Jr., with an alleged balance of $3,204,000.83, as of November
14, 2017, tQ@ank account statements were fake ("Fake BOA Statements 2").

Lender @nderwriting requirements required Grove LLC to use its own funds to pay for
th@%‘[h Cash at Closing and required the buyer to have some skin in the game by

requiring the Griffith CAC Requirement and the personal guaranty of the buyer's owner -

Polk, this was directly conveyed to Grove LLC, inter alia, in Term Sheet 1.
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69.

70.

71.

72.

73.

74.

75.

76.

The Fake BOA Statements 2 were used by Polk to trick Lender 1 into believing that he
had sufficient funds to pay the Griffith Cash at Closing.

Lender 1 approved Polk's request to fund the purchase of the Griffith Property.

Atlantis National Services, Inc. closed the purchase of the Griffith Pro%@/ by Grove
LLC on December 28, 2017. C}@)&
Griffith LLC executed that Commercial Promissory Note ("%gfﬁth Note") dated

December 28, 2017 in the amount of $3,830,000.00 memorlah@ Griffith Loan.

Polk executed that Guaranty, dated December 28, 2017@aranteemg Griffith Loan's

9

repayment. @

When Griffith Loan closed, unbeknownst to Le<7 d@&l, the $2,317,500.00 Griffith Cash at
Closing was not Polk's funds, rather BDFI f@aorded its own funds, in an apparent 1 day
loan for which BDFI received $705,36%§1n addition to the $2,317,500.00 wired to the
settlement agent ("BDFI Wire"). g§

In reality, BDFI via its inexplj@b@e one-day loan tricked Lender 1 into financing 100%
of the Griffith Sale in @%&t violation of the Griffith Loan AP and Griffith CAC

O

Requirement. %

Repayment of %@ Loan was assured by Grove LLC's granting Lender 1 a security
interest in thg%ﬂfﬁth Property; this was documented by that Mortgage, Assignment of
Leases q@%%ents and Security Agreement ("Griffith Mortgage"); the Griffith Mortgage
co@d the following language which created a contractual duty for the Griffith to
accurately disclose financial information and information relating to the Griffith Sale -
Mortgagor warrants that all information provided to Mortgagee is true, accurate and

complete, in all material respects, and to the best of its knowledge does not omit any
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77.

78.

79.

80.

81.

82.

material facts (collectively, "Griffith Contractual Disclosure Duty"); this created a duty
for the buyer, Griffith, to disclose to Lender 1: accurate financial information, including
without limitation, the Fake BOA Statement 2, and Griffith Cash at Closing).

Polk never intended to repay Griffith Loan or renovate the Griffith Property

SN

Polk never made a single payment towards the Griffith Loan. @

@)
&

Atlantis National Services, Inc. acted as the Griffith Sale settlenient agent.

Griffith Settlement Agent

On or about December 28, 2017, Atlantis National ServicesyInc. conducted the Griffith

Sale. @@

On December 28, 2017, Lender 1 wired $3,74g @900 of Griffith Loan proceeds to the

9
settlement agent, BDFI wired $2,317,500.0@o the settlement agent ("Cash at Closing

<

2"); Griffith purchased the Kirby Pro{@\r on December 28, 2017, as is more fully
0

documented pursuant to that @alance Query for File# ANS23113NJ dated

12/28/2017 (" Griffith Ledger")@

Q.

The following is a cha ntifies key Griffith Sale funds on December 28, 2017,

O

according to the settle&xgn agent's File Balance Query:

Q)
$3,74O,O@ZJ§@DQ from Lender 1
A0

$2.317 BDFI funds presented as Grove funds

$6,0§%0.00 Total
N>
2,860.00 to mortgage fraud enabler/participant - BDFI
8,786.75 to seller - MDCA
{$754,013.00 for the benefit of seller - MDCA & was used to fund the
@ purchase of the Griffith Property

$430,000.00 to mortgage fraud enabler/participant - Ehlert purportedly

to be
held in Trust for environmental remediation aka
Improvements
Escrow

$76,600.00 to broker - H-Capital Real Estate

Page 14 of 37



83.

84.

85.

86.

87.

88.

$879,485.25 to Cushman & Wakefield as a Consulting Fee

When the Griffith Loan closed, Polk and BDFI tricked the settlement agent and Lender 1
into believing that the funds used to pay the Griffith Cash at Closing existed; in reality
(
there was no Griffith Cash at Closing as the funds used to pay for the @%ﬁth Cash at
. o . N
Closing 2 were immediately (the next day) wired back to BDFI a@g with a healthy
&
profit of $705,360.00 ("BDFI Profit 1"). Q
e
The Griffith Sale was documented, inter alia, by that &mem Statement with a
Settlement date of 12/28/17 ("Griffith HUD-1"). @5@
@

Griftith HUD-1 key line items were as follows: &@

a. Line 303. Cash From Borrower - $1,814/640.00;

&

b. Line 1302. Consulting Fee to Cu@ & Wakefield - $879,485.25;
O
c. Line 1303. Improvements %§V to BDFI, LLC - $2,520,000.00; and
9

d. Line 1304. Improvem Escrow to Ehlert Law PC - $430,000.00.

N
Lender 1 believed that @ﬁth HUD-1 Lines 1303 and 1304 represented funds held in
escrow under escm@agreements for the sole and express purpose of environmental
remediation f% Griffith Property, if necessary. Paul Simon, then in-house counsel for
Jetall, a@l&é@@g?drafted the escrow agreement for either BDFI, and/or Jetall.
No e@@onmental remediation took place on the Griffith Property, Plaintiff 2, via
servicing agent Lender 1, demanded, return of the escrowed funds, but BDFI refused to
refund these funds.

Upon information and belief, the Griffith HUD-1 Line 1303 funds were conveyed to

Jetall.
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89.

90.

91.

92.

93.

94.

Plaintiff 2, via servicing agent Lender 1, also demanded return of the funds escrowed by
Ehlert, but Ehlert refused to return the funds, identify the recipient of the funds or
produce the escrow agreement (or trust agreement) allegedly governing the terms of the
escrow citing alleged attorney-based ethical restrictions. -
N
Cushman & Wakefield is a global commercial real estate services co@ according to
)
its website; Griffith HUD-1 Line 1302 describes the purpose of th@79,485.25 payment
N
to the broker as a "Consulting Fee" (Griffith HUD-1 Line 808 @%oses a broker fee to H-
NS
Capital Real Estate of $76,600.000; the Griftith HUD-1 Line”1302 $879,485.25 payment
is really a blind money grab to orchestrate the Grifﬁt@@%le and coordinating the Griffith
Sale. $
MCDA purchased the Griftith Property on D@ember 28,2017 ("MCDA Purchase").
Per the HUD-1 dated 12/28/17 ("MC@Nurchase HUD-1), Line 1302, Cushman &
0
Wakefield received another $46Q?§ 200 for an additional "Consulting Fee" from the
MCDA Purchase proceeds, @Qging Cushman & Wakefield's total profits for
consultation / orchestrati@@ $1,345,565.25 ("Mortgage Fraud Profits"), the seller to
)
MCDA only received $271,445.00 profits per Line 603, MDCA received $1,492,799.75

Q)
in profits per 85@% HUD-1 Lines 603 and 506; the total "Consulting Fee" of
)

O
Griffith®foperty $3,740,070.00.

$1,345,565.2®as a whopping 39.91% of the actual funds that were used to purchase the

O
H@l Real Estate per KIRBY HUD-1 Line 808 received $76,600.00 from Griffith
Loan proceeds for mortgage broker fees for helping Polk obtain financing from Lender 1.
H-Capital Real Estate per HUD-1-2 Line 808 received $59,850.00 from Kirby Loan

proceeds for mortgage broker fees for helping Polk obtain financing from Lender 1.

Page 16 of 37



95.

96.

97.

98.

99.

100.

101.

102.

Grove LLC failed to make any payments as required under the Griffith Note.

Lender 1 accelerated the balance under the Note and demanded that Griffith LLC and
Polk pay all outstanding funds, but they refused to do so.

Lender 1 assigned its interests in the Griffith Loan to Plaintiff 2. (

&

The funds due on the Griffith Loan, as of January 31, 2020, are calcul@,}@@s follows:

)
$3,830,000.00 Principal due 2o
$838,000.00 Interest Due O&\Qﬁ
$48,258.00 Late Fee &
$841,897.83 Default Interest ©\
$188,340.94 Legal fee
$928.235.16 Tax @5@
$6,674,731.93 Total @
Interest continues to accrue at 23.99% or $2,517 er diem.

%)
COUNT 1 - NEGEIGENCE

Appraisers @y Loan

Michael Wells d’b/a Wells & Associat@misal Service, and Appraisal Nation, LLC

Plaintiffs adopt and incorporate %reference the allegations contained in paragraphs 1-

99 of this Complaint. . \©@

Appraiser Defendants p@rmed the Appraisal with a signature line dated April 13, 2018.
The Appraisal mus@ t the standard of care set forth in the Uniform Standards of
Professional A;gzalsal Practice ("USPAP") as this is the degree of care, which a
reasonably / O dent person (appraiser) would have exercised under the same or similar

circum&%es; the Appraisal expressly identifies this on p. 8 of 40:

Q&I performed this appraisal in accordance with the requirements of the
Uniform Standards of Professional Appraisal Practice that were
adopted and promulgated by the Appraisal Standards Board of The
Appraisal Foundation and that were in place at the time this appraisal
report was prepared.
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103.

104.

105.

106.

107.

The Appraiser Defendants, knew the express purpose of the Appraisal as the Appraisal
expressly identifies this on p. 8 of 40:

INTENDED USE: The intended use of this appraisal report is for
the lender/client to evaluate the property that is the subject of this
appraisal for a mortgage finance transaction. c

The Lender 1 used said Appraisal in determining whether or not t@e a loan by

)
calculating the Kirby LTV based on the value identified the Appraisal as

NS
$3,100,000.00. $

o@
Appraiser Defendants with special training and experienc@us‘[ adhere to a standard of
conduct commensurate with such attributes and ow@ender 1 a duty to prepare the
Appraisal using that degree of care and skill whi@% reasonable under the circumstances

OO‘
- a reasonably competent appraiser actm similar circumstances - would use in

\%

This duty included, but was not ln@ o, complying with USPAP.

preparing an appraisal of the Property.

The Appraiser Defendants in @ ation of their uniform standard of conduct: that of
reasonable care under th@ums‘[ances — USPAP in the case of an appraiser — in
Q) | | |

reaching a value conc %S\Oﬁ that was inappropriate, unreliable, and grossly overstates the
Property's Value@@%oo 000.00 primarily because of inaccuracies related to the subject
condition, g%;ally, inaccuracies related to the subject condition, selection of
compar. and analysis of differences of the value characteristics are excessive in total
cre ti@@a misleading report regarding the value of the Kirby Property for the following
reasons (collectively, "Appraiser Errors"):

a. The Kirby Property site value and that of the comparables was not properly

analyzed. Site value (on a unit and overall basis) of the Kirby Property and
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comparables must be individually analyzed. The Appraisal adjusts differences as
if the underlying unit value is a constant when the reality is that the unit value
varies significantly. Adjustments applied for differences in value related to lot
size & location are not market based and are seriously deficient; -
N
The condition of Kirby Property is overstated as the subject h&;}@%ﬁor condition
)
than C4 (relative to the subject market); adjustments applie@fpr condition related
Q)
differences are not market based and seriously deﬁcie@n@nd
e
Due to the poor (CS) condition of Kirby Proper%, e site value to total value
ratio approaches 100%. The object of the appr. process should be to determine
site value and estimate the contribution @r@% existing improvements.
The As-Is Value of Kirby Property b@he Cost Approach as of the Effective date
is approximately $2,100,000. V%@s broken down as follows: -$88/sf for the site
($1,900,000) and -10% ($ 1@0) contribution for the improvements.
By the Sales Compar1S@@pproach, the As-Is Value of Kirby Property as of the
Effective Date is $@0,000.
Sales comparagbes in the Appraisal 1-3 and Listings 5-6 have a site value that
ranges bﬁ\j@% $1.65 million to $2.23 million (and Kirby Property has a stated
)
site y@% of $1.75 million). Only one of the sales has a site value lower than the
. O | | y »
@y Property yet adjustments applied are all positive. Sales 1-3 and Listings 5-6
O
@Qhave an improvements value that ranges from $0.72 million to $1.65 million.
Since that latter value (Listing #6) is not realistic, the improvements value ranges

from $0.72 million to $1.15 million. These figures make sense since all have been

remodeled (between 2003 and 2014). Sale #4 improvements had a value of $0
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108.

109.

110.

The Appraiser Errors caused the following USPAP violations:

a.

(torn down). Given the poor condition of the Kirby Property (despite high
quality), it is clear these sales and listings in the Appraisal (excepting Sale #4)
have superior houses and (except for Listing #6) have superior lots.

%é

As to the condition misrepresentation - 2018/2019 USPAP SR ), 1-2(e)(1), 2-
I(a), 2-2(a)(iil); as to the unsupported description Q&@@ti;ustments of the
comparable sales - 2018/2019 USPAP SR l-l(b)C;@a), 2-1(a), 2-1(b), 2-
2(a)(viii); the provided sales were not directly con@able to the Kirby Property
nor adjusted accordingly in the Appraisal, i@diﬁon, the appraised value of
$3,100,00 is 27% higher than the Valu<7 @caﬁon in the cost approach, which
undermines the credibility of the ﬁr@voalue estimate considering there was no
reconciliation/analysis addressi%é&%s disparity included in the Appraisal, these
observations reflect non-c %nce with 2018/2019 USPAP SR 1-1(b), 1-6(a), 2-
1(a), 2-1(b), 2-2(a)(vii@ non-compliance including an unsupported site value
estimate, and an@supported accrued depreciation estimate, reflect non-
compliance wg;z/ols/zow USPAP SR 1-1(c), 1-4(b)(i), 1-4(b)(iii), 2-1(a), 2-
1(b), 2-2@@@); and the lack of adequate support and analysis for the final value

estirp%%reﬂects examples of non-compliance with 2018/2019 USPAP SR 1-1(b),

N
g@% 2-1(b), 2-2(a)(viii) (collectively, "USPAP Violations").

Tl@@praiser Defendants breached this duty and violated USPAP by making the

Appraiser Errors & causing the USPAP Violations.

The Lender reasonably relied on the Appraisal to determine the Loan Requirements,

including specifically the Kirby LTV.
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111.

112.

113.

114.

115.

The Lender reasonably relied on the Appraisal to determine the value of the Kirby
Property so that it could limit its risks in making the Kirby Loan by having a secondary
source of repayment if the primary source of repayment, the buyer, defaulted and failed
to pay the Kirby Loan. ’

&%\ﬁ

But for the Appraiser Defendants' violation of their professional o@on& Lender 1

)
would not have approved and funded the Kirby Loan, and would ave been damaged
N
as set forth above. . @Ky&
NS

The Lender's damages were proximately caused by the A@@aiser Defendants' failure to
use that degree of care and skill that a reasonably co@%‘tent appraiser would have used
in preparing an appraisal of the Property. @$
O\
WHEREFORE, the Plaintiff seeks judgm@s against Michael Wells d/b/a Wells &
Associates Appraisal Service, and Ap}&%%&l Nation, LLC, jointly and severally, in the
0
amount of g§
a. $679,098.18, the princi@l alance due under the Kirby Note;
b. $65,063.03 in int@@, from April 30, 2019 to January 24, 2020,court costs,
)
service of procggi/ees; and
)
C. Court co ice of process fees; and
)

d. Such %r and further relief as justice in this case may require.

O
<§§\ COUNT 2 — BREACH OF CONTRACT
O

Appraisers — Kirby Loan

N
]\/[ic@ Wells d/'b/a Wells & Associates Appraisal Service, and Appraisal Nation, LLC

Plaintiffs adopt and incorporate by reference the allegations contained in paragraphs 1-

114 of this Complaint.
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116.

117.

118.

119.

120.

121.

122.

123.

A valid contract existed as Lender 1 requested that the Appraiser Defendant s enter into a

contract for the Appraisers to appraise the Kirby Property (" Appraisal Contract").

The Lender performed the contract by paying for the Appraisal.

The Appraiser Defendants breached the Appraisal Contract committing\‘@ge Appraiser
S

O

)

The Appraisal Contract was made expressly for the benefit of Lend@l.

Q)
The contract had an obligation or duty for the Appraiser, @ndants to prepare the

Errors and USPAP Violations.

NS
Appraisal that was performed in compliance with USPAP,Q’lich would have accurately
. 9D
valued the Kirby Property. @
The Plaintift sustained damages due to the bre@ the Appraisal contract by Appraiser
»
Errors and USPAP Violations which cause@n overvaluation of the Kirby Property by
$1,000,000; The over-valuation caused@@er 1 to sustain damages due to the breach
0
because Lender 1 relied on an Ve@ura‘te Kirby LTV I its decision to fund the Kirby
Loan; had the Appraisal accur@@valued the Kirby Property, Lender 1 would not made
the Kirby Loan, and Woulé@t have suffered any damages as noted above.
O
In the alternative, the Appraiser Errors and USPAP Violations by inflating the value of
Q
the Property cau @Qam to Lender 1 in the amount of $1,000,000.00 — the amount of the
O
improperly 0iné%wd Property.
N
WHEK@E, Lender 1 seeks judgments against Michael Wells d/b/a Wells &
A@es Appraisal Service, and Appraisal Nation, LL.C, jointly and severally, in the

amount of’

a. $679,098.18, the principal balance due under the Kirby Note;
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124.

125.

126.

127.

128.

129.

b. $65,063.03 in interest, from April 30, 2019 to January 24, 2020,court costs,
service of process fees; and

c. Court costs, service of process fees; and

d. Such other and further relief as justice in this case may require. &\C?

COUNT 3 — NEGLIGENT MISREPRESENTATION &}@)
)

Appraisers — Kirby Loan

LN
Michael Wells d/b/a Wells & Associates Appraisal Service, and Ap{@f%%tl Nation, LLC e

Plaintiffs adopt and incorporate by reference the allegati@%@ontained in paragraphs 1-

123 of this Complaint. @5@

The Appraiser Defendants, in the course of their b@ess or in a transaction in which it

had a pecuniary interest, made many represen@ns, to the Lender 1, including, without

limitation, that the Kirby Property had @@ﬁe of $3,100,000.00, the condition of the

Kirby Property, information identi@ the Appraiser Errors, and that the Appraisal

complied with USPAP (collectiv%@"Appraiser Misrepresentations").

The Appraiser Defendants g ed "false information" for the guidance of another in the
N

other's business — for tender 1 to determine the Kirby LTV as guidance during the

Kirby Loan undem@ process of the Kirby Loan, the business of Lender 1.

The Appraiser ]Qﬁ%ndants did not exercise reasonable care or competence in obtaining or

communig@@ the information based on the Appraiser Errors and USPSP Violations.

Plaintj@ ender 1 suffered pecuniary loss by justifiably relying on the Appraiser

Nﬁﬁb&presentaﬁons.

But for Appraiser Defendants' negligent Appraiser Misrepresentations, Lender 1 would

not have approved or funded the Kirby Loan, and would not have been damaged as set

forth above.
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130. WHEREFORE, Lender 1 seeks judgments against Michael Wells d/b/a Wells &
Associates Appraisal Service, and Appraisal Nation, LLC, jointly and severally, in the
amount of

a. $679,098.18, the principal balance due under the Kirby Note; \pé
N
b. $65,063.03 in interest, from April 30, 2019 to January 24 @O court costs,

@)

service of process fees; and 69

°\
C. Court costs, service of process fees; and @&
d. Such other and further relief as justice in this case n@ require.

COUNT 4 — BREACH OF CONTRACT

®
Title Company — KirbyIyan
Capital Title of Texps

131.  Plaintiffs adopt and incorporate by refe@@%e allegations contained in paragraphs 1-

130 of this Complaint. @@

132.  Capital Title and Kelli Owens ar lectively called, "Title Company Defendants."

133.  InKirby Loan, a valid contl;aists between Lender 1 and Capital Title ("TC Contract")
to perform various settl@nt services, documented inter alia, by that letter dated April
24,2018, to Capltal@ from Jonathan L. Hornick, Esq.

134.  The HUD-1 f&@ a US Department of Housing and Urban Development Regulation X
prescribed g@?dardlzed form used by settlement companies across the country to detail
all fundsiinvolved in a real estate transaction.

N

135. T}@FC Contract, Capital Title included contractual obligations to comply with

settlement company standards, including without Ilimitation (collectively, "TC

Contractual Obligations").

a. Documenting the Kirby Sale via a settlement statement;
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136.

Properly documenting Kirby Loan, including without limitation, properly
perfecting a security interest in the Kirby Property on behalf of Lender 1;

If the settlement agent chose to use the US Department of Housing and Urban
Development form HUD-1 Settlement Statement ("HUD-1"), the\v%‘[he HUD-1
must be properly filled out; C}@}

/)
All funds had to be disbursed and disclosed in accordanc@with and otherwise

<,

\
comply with, federal law, including without 11m1tatlon% Real Estate Settlement

Procedures Act ("RESPA"), 18 U.S.C. 1010 and l@ S.C. 9 1001; and

9
The settlement, documentation executior@@HUD-l, receipt and funds
disbursement, funds disclosure, collec%g&nds from the Buyer and disbursing
funds to the seller, performing esc@/ services, and all other aspects of the
settlement of the Kirby Sale an%@trby Loan must comply with the policies and
procedures set forth by @y National Title Insurance Company, the title
insurance company prg@mg title insurance on behalf of Lender 1;
Distribute all Kir/b@an funds as identified in Kirby HUD-1 and TC Contract by
issuing all dis&%éément checks from the escrow account controlled by it in a
manner t@@%tches the Kirby HUD-1,
Handl@ all aspects of the funds involved with the Kirby Loan and Kirby Sale

: O

g; and

h. §T o only allow the closing and funding to occur if the seller had title to the

property.

The Kirby Loan Closing Conditions and Settlement Instructions prescribe some of the

contractual obligations of Capital Title under the TC Contract and identify requirements
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137.

138.

139.

140.

141.

142.

that Lender 1 required Capital Title to fulfill before it would fund the Kirby Loan
enabling the Kirby Sale to close.

Capital Title was, at all times relevant hereto, a title agency licensed in the State of Texas
to perform real estate settlements and closings. q
&

Capital Title could only be paid if the Kirby Sale closed and the Lﬁ funded Kirby
)

Loan. O
Q\QQ
Lender 1 performed or tendered performance of the TC C%@ as Capital Title, inter

NS
alia, because Capital Title was paid approximately $16%@.10 at the Kirby Sale from
Lender 1's Kirby Loan proceeds for closing and tit@%ervices in the Transaction and
Capital Title was paid approximately $1,3 OO.OOOQ%GOW fee.
%)
The defendant, Capital Title, breached th@ontract by failing to perform or tender
performance as contractually required, @ﬁﬁr alia allowing the Kirby Sale to take place
0
without the Kirby Cash at Closi% feating the Kirby CAC Requirement, failing to
disclose the Real Kirby Purcha@@ice, orchestrating an inaccurate Kirby HUD-1, failing
to disclose the Kirby F}'w%%%%ﬁowing the Kirby Flip, allowing the Kirby Disbursement
Discrepancy, making @rhy Loan DS Disbursements, creating the Kirby HUD-1.
Q
As a direct an%@%ma‘[e cause of the TC Contract breaches, Lender 1 sustained
)
damages due J%ause Lender 1 would not have made the Kirby Loan, and would not have
O
sufferedg@ damages as noted above.
WS@FORE, Lender 1 seeks judgments against Capital Title of Texas, in the amount
of:

a. $679,098.18, the principal balance due under the Kirby Note;
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143.

144.

145.

146.

b. $65,063.03 in interest, from April 30, 2019 to January 24, 2020, court costs,
service of process fees; and
c. Court costs, service of process fees; and

d. Such other and further relief as justice in this case may require. \pé
SN
g
O
BN

Title Company — Kirby Loan
&

COUNT S — SIMPLE NEGLIGENCE

<,

Capital Title of Texas & Kelli Owens &
Plaintiffs adopt and incorporate by reference the allegati(@%@ontamed in paragraphs 1-
142 of this Complaint. @5@
Capital Title and Kelli Owens are collectively calle&@itle Company Defendants."
The HUD-1 form is a US Department of Hou@ and Urban Development Regulation X

prescribed standardized form used by seﬁ@gem companies across the country to detail

N

all funds involved in a real estate tra%@on.

By definition, an escrow ofﬁce@xduty is to protect Lender 1's interests. The Texas
Supreme Court has held thegscrow officer owes the duties of loyalty, full disclosure,
and the requirement to €xe Qcise a high degree of care in conserving the funds placed in
escrow, as well as t(@%y out the terms of the escrow agreement.’ During the Sale of the
Kirby Proper&@tle Company Defendants owed Lender 1 a duty to comply with

«,
settlement @%any standards, including without limitation (collectively, "TC Duties"):
N

O

O

! See City of Fort Worth v. Pippen, 439 S.W.2d 660, 664-65 (Tex. 1969); see also Holder-McDonald v. Chicago
Title Ins. Co., 188 S.W.3d 244, 248 (Tex. App.—Dallas 2006, pet. denied); see also Trevino v. Brookhill Capital
Res., Inc., 782 SW.2d 279, 281 (Tex. App.—Houston [1st Dist.] 1989, writ denied); Home Loan Corp. v. Tex. Am.

Title Co.,

191 S W.3d 728, 731-34 (Tex. App.—Houston [14th Dist.] 2006, pet. denied); Jones v. Blume, 196

S.W.3d 440, 448 (Tex. App.—Dallas 2006, pet. denied); Chapman Children’s Trust v. Porter & Hedges, LLP, 32
S.W.3d 429, 438 (Tex. App.—Houston [14th Dist.] 2000, pet. denied)
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g.

If the settlement agent chose to use the US Department of Housing and Urban
Development form HUD-1 Settlement Statement ("HUD-1"), then the HUD-1
must be properly filled out and utilized;

All funds had to be disbursed and disclosed in accordance with,@ otherwise
S
comply with, federal law, including without limitation, the Reﬁa‘[e Settlement
)
Procedures Act ("RESPA"), 18 U.S.C. 1010 and 18 U.S.(@MOOI;

Distribute all Kirby Loan funds as identified in Kirby @ I;

The settlement, documentation execution, Klr%% 1, receipt and funds
disbursement, funds disclosure, collecting fun@om the buyer, Grove LLC, and
disbursing funds to the seller, Isaiah M0®is, performing escrow services, and

Ox
all other aspects of the settlement of @Kirby Sale and Kirby Loan must comply
with the policies and procedur@t forth by Fidelity National Title Insurance
0
Company, the title insur@ompany providing title insurance on behalf of
Lender 1; Q
©@
Conduct the closin@accordance with the industry standards;
Q
The duty to d lose to the principal all matters coming to the agent's notice or

knowled %cermng the subject of the agency, which it is material for the

pringi@%to know for his protection or guidance;

. N
@%se the Kirby Flip;
@)

h. §}Duty to ensure Seller had title prior to closing;

1.

k.

Not allow the Kirby Flip;
Duty to ensure Seller had record title before releasing escrow funds;

To handle the Lender's funds in a proper manner; and
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147.

148.

149.

150.

151.

152.

153.

1. To close the Kirby Sale with strict adherence to the closing instructions and TC
Contract by issuing all disbursement checks from the escrow account controlled
by it in a manner that matches the Kirby HUD-1.

Closing instructions are the requirements that lenders require settlement @t‘s, such as

SN
Title Company Defendants, to fulfill before they will fund a loan en& a transaction
)

to close. o
X<

Owens was, at all times relevant herein, a licensed escrow ofﬁ%an the State of Texas, in

NS
the employ of Capital Title. @

Capital Title was, at all times relevant hereto, a title a y licensed in the State of Texas
to perform real estate settlements and closings. $

90)
Capital Title could only be paid if the Kirb@ale closed and the Lender funded Kirby

Loan. 0&\\%

Capital Title was paid approxm};i§$l6 474.10 for closing and title services, and
approximately $1,300.00 for eS@QV fee in the Transaction.

Title Company Defendant@ached their duties owed to Lender 1 by, inter alia, allowing
the Kirby Sale to take%ﬁée without the Kirby Cash at Closing defeating the Kirby CAC
Requirement, fai @Q‘to disclose the Real Kirby Purchase Price, orchestrating an
inaccurate K@ HUD-1, failing to disclose the Kirby Flip, allowing the Kirby Flip,
allowmg@e Kirby Disbursement Discrepancy, making the Kirby Loan DS

mﬁmenm, creating the Kirby HUD-1 (collectively, "Title Company Duties").

The Title Company Defendants' failure to follow the Closing Instructions materially

altered the Lender's Loan risk analysis.
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154.

155.

156.

157.

The damages as noted above were proximately caused by the breach of the Title
Company Duties.

WHEREFORE, Lender 1 seeks judgments against Capital Title of Texas and Kelli
Owens, jointly and severally, in the amount of’ q
&
a. $679,098.18, the principal balance due under the Kirby Note; C}@)

b. $65,063.03 in interest, from April 30, 2019 to January@ 2020,court costs,

service of process fees; and N @
Q'
c. Court costs, service of process fees; and o
d. Such other and further relief as justice in this ca8¢ may require.

COUNT 6 — NEGLIGENT MIS<RF§P$ESENTATION
%)

Title Company — y Loan
Capital Title of 1 S elli Owens

Plaintiffs adopt and incorporate by @nce the allegations contained in paragraphs 1-

156 of this Complaint. ©§§
The Title Company Defend@ n the course of its business or in a transaction in which
it had a pecuniary 1nter@ made many representations, some of which are identified as
follows (collec‘uvely@%ﬂe Company Misrepresentations"):
a. Kirby C@a‘[ Closing exists;
b. Ggi&LC brought $600,000.00 to the Kirby Sale;
C. @% Real Kirby purchase price was $3,000,000.00;
<
d.@ The Kirby HUD-1 was accurate (1The HUD-1 Settlement Statement which I have
prepared is a true and accurate account of this transaction. I have caused the

funds to be disbursed in accordance with this statement.),

e. The Kirby Sale funds were distributed exactly as identified on the Kirby HUD-1;
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158.

159.

160.

161.

162.

163.

f. The seller owned the property, and was in title at the time of closing transaction
The Title Company Defendants supplied "false information" for the guidance of another
in the other's business — for the Lender 1 to determine whether or not to make the Kirby

Loan, the business of Lender 1. \pé

The Title Company Defendants did not exercise reasonable careompetence in
)

obtaining or communicating the information including, without:limitation, the Title

N
Company Misrepresentations. @
Plaintiff, Lender 1 suffered pecuniary loss by ]ustlﬁabl%@ @mg on the Title Company
Misrepresentations. @@
But for Title Company Defendants' negligent %@ompany Misrepresentations, Lender
1 would not have approved or funded the Ki@ggoan, and would not have been damaged

as set forth above. 0&\\%

WHEREFORE, Lender 1 seeks @ents against Capital Title of Texas and Kelli

Owens, jointly and severally, 11@116 amount of’

a. $679,098.18, the /p\ ipal balance due under the Kirby Note;

b. $65,063.03 in terest from April 30, 2019 to January 24, 2020,court costs,
service o&_{j@%ss fees; and

C. Couort“vg%sts, service of process fees; and

N
d. §®©other and further relief as justice in this case may require.

§ COUNT 7 — BREACH OF FIDUCIARY DUTY

Title Company — Kirby Loan
Capital Title of Texas Kelli Owens

Plaintiffs adopt and incorporate by reference the allegations contained in paragraphs 1-

162 of this Complaint.
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164.  As Lender 1's escrow agent, The Title Company Defendants owed Lender 1 the duties of
loyalty, full disclosure, and the requirement to exercise a high degree of care in
conserving the funds placed in escrow, as well as to carry out the terms of the escrow
agreement.” (

N

165. However, the Title Company Defendants breached their duties owed %%gﬁder 1 by, inter

)
alia, allowing the Kirby Sale to take place without the Kirby Ca@@i Closing defeating
N
the Kirby CAC Requirement, failing to disclose the R{p@(ﬁby Purchase Price,
o
orchestrating an inaccurate Kirby HUD-1, failing to disclosethe Kirby Flip, allowing the
Kirby Flip, allowing the Kirby Disbursement Discre@cy, making the Kirby Loan DS
Disbursements, and creating the Kirby HUD-1 e $
O\
166. WHEREFORE, Lender 1 seeks judgment@gains‘[ Capital Title of Texas and Kelli

Owens, jointly and severally, in the amo atof

0
$679,098.18, the principal @me due under the Kirby Note;

o

f. $65,063.03 in interest r@)m April 30, 2019 to January 24, 2020,court costs,

)
Q.

service of process @ and

N
g. Court costs, se%ce of process fees; and

Q)
h. Such oth@)&&further relief as justice in this case may require.
)

COUNT 8 QUASI-CONTRACT — UNJUST ENRICHMENT

SN
\@ﬁ Griffith Loan
Cushm Wakefield, Inc., BDFI, LLC, & Mineral County Development Authority

N
167. Pl@ffs adopt and incorporate by reference the allegations contained in paragraphs 1-

166 of this Complaint.

* See fin. 1.
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168.

169.

170.

171.

Lender 1 would not have funded Griftith Loan if it had known about the true Griftith
Loan AP%, Fake BOA Statements 2, Real Griffith Purchase Price, true source of Griffith
Cash at Closing, MDCA flip profit, BDFI fake Improvement Escrow, Ehlert fake
Improvement Escrow, and/or BDFI cash at closing scam and resulting profgé

BDFI, C&W, and MCDA obtained significant cash benefits (colle&y, "Benefits")

)
from Lender 1 as follows: BN
0&@9
a. BDFI - $3,225,360.00 . @’&
HU@\
1. $2,520,000.00 — (Griffith Sale) Griftith & , Line 1303. Improvements
Escrow; and @@

Q

2. $705,360.00 - BDFI Profit 1; @
99
b. C&W - §$1,345,565.25; @
1. $879,485.25- Griffith 7—[%5 , Line - 1302. Consulting Fee; and
0
2. $466,080.00 - MC @chase HUD-1, Line 1302. Consulting Fee;

O

c. MCDA - $1,492,799.75@

1. $73 8,786.7®MCDA Purchase HUD-1, Line 603 (pure flip profit), and

@)
2. $754,0%.\06 - MCDA Purchase HUD-1, Line 506.
Q
Lender 1 did n%@)@% a direct contractual relationship with BDFY, C&W or MCDA
)
regarding t@e@ﬁmds.
Ny

The Beg@s were obtained by fraud per the Fake BOA Statement 2, Griffith Cash at
Cl@sham (the transfer in of $2,317,500.00 on December 28, 2017 and transfer out of
the $2,317,500.00, plus an additional $705,360.00 defrauded the Lender and settlement

agent into believing that the funds used to pay the Griffith Cash at Closing existed), 2

fake Improvements Escrows, and/or hidden flip.
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172.

173.

174.

175.

176.

177.

The Benefits were obtained by the taking of an undue advantage of Lender 1 by the entire
Griffith Sale structure coordinated by C&W, engineered by BDFI to, upon information
and belief, pay off old Polk and/or Polk related entity loans (these old loans may be in
excess of $7,000.000.00); the Benefits enabled BDFI, MCDA and %LW to make

SN
exorbitant flip profits which were unjustified and undisclosed to Lend

)
But for the fraud and undue advantage, Lender 1 would not have @mved or funded the
Q)

Griffith Loan, and would not have been damaged as set forth&@.

)
WHEREFORE, Plaintiff 2 seeks judgments against Cushman & Wakefield, Inc., BDFI,
LLC, & Mineral County Development Authority, join@%nd severally, in the amount of:
a. $6,674,731.93, the principal balance due @r the Note,

99
b. Prejudgment interest from January@, 2020 at the contract rate of 23.99%

$2,517.30 per diem; &
@
C. Court costs, service of prog@es; and

d. Such other and further r@i@as justice in this case may require.

COUNT 9 - OUASI-@&NTRACT — BREACH OF FIDUCIARY DUTY

@
N .
% Griffith Loan
BD@ LC & Ehlert Law PC, Jerel W. Ehlert I]
@)

Plaintiffs ado@ incorporate by reference the allegations contained in paragraphs 1-
(O

174 of this @Qplaim.
N

BDFI the trustee under a Construction Trust expressly for the purpose of remediation
<
o@ironmental contamination to the Griffith Property ("BDFI Trust").

The BDFI Trust was funded by the Lender 1's Griffith Loan proceeds of $2,520,000.00.
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178.

179.

180.

181.

182.

183.

184.

185.

186.

The BDFI Trust beneficiary was Lender 1, and its assignee, Mortgagee 2 as the value of

the Griffith Property as mortgaged to Lender 1, and its assignee, Mortgagee 2, depended,

in material part on any environmental contamination to be remediated.

Lender 1 demanded BDFI refund the funds in the BDFI Trust, but BDFI{eéclined to do

S0. @}
@)

Ehlert was the trustee under a second Construction Trust exprgs@gfor the purpose of

remediation of environmental contamination to the Griffith P{}r& ("Ehlert Trust").

The Ehlert Trust was funded by the Lender 1's Griffith Loa@%oceeds of $430,000.00.

The Ehlert Trust beneficiary was Lender 1, and its as@ee, Mortgagee 2 as the value of

the Griffith Property as mortgaged to Lender lbag@&?ts assignee, Mortgagee 2, depended,
»

in material part on any environmental contan@ation to be remediated.

Lender 1 demanded Ehlert refund the f%@ in the Ehlert Trust, but Ehlert declined to do
0
so and refused to disclose the re@ of the Ehlert Trust funds further breaching his
fiduciary duties to Lender 1. @©
The BDFI Trust and Ehl@@ms‘t were set up to benefit Lender 1 at the request of the
O
settlement agent and \ge made a Griffith Loan closing requirement.

Q
The BDFI Tms&@%hlert Trust funds are necessary to remediate environmental issues
)

on the Griffjp@roperty, upon information and belief two large pools of oil covered with
SN

S
plywoods &S
&

T@xtent that the BDFI Trust and Ehlert Trust funds were not necessary to remediate
the Property, these funds should be returned to Lender 1, failure to do so breached the

trustee's duties to Lender 1 and/or Mortgagee 2.
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187.

188.

189.

190.

191.

To the extent that the BDFI Trust and/or Ehlert Trust funds were conveyed to a third
party for any reason other than environmental remediation of the Griffith Property, such
conveyance was improper, in direct violation of the trust terms, breached the trustee's
duties to Lender 1 and/or Mortgagee 2 and proximately caused the L%ger 1 and/or

O

Constructive Trust / Unjust Enrichment o
&

<,

Mortgagee 2 harm in the amount of the improperly conveyed funds.

Alternatively, if the BDFI Trust or Ehlert Trust were shamg,@ no such trust actually
existed, then said funds should be deemed to be held in a constructive trust for the benefit
of the Lender 1 and/or Mortgagee 1, as noted above, @any improperly disbursed funds

from said constructive trust was improper, bé@ed the trustee's duties to Lender 1
Ox
and/or Mortgagee 2, and was in direct Violat@of the trust terms and proximately caused

<

the Lender 1 and/or Mortgagee 2 harm 1&@ amount of the improperly conveyed funds.
0
To the extent that the BDFI Tmst@r Ehlert Trust funds were disbursed for purposes

other than environmental rem 'a.@l)on, such disbursements proximately caused Lender 1

)

and/or Mortgagee 2 harn%%@r alia, as to the diminution of value in the Griffith Property

N .
and/or costs to peﬁorm%uch remediation.
2
To the extent t@@e
)

pay for en\gi@nental remediation, disbursements from these sham trusts proximately

BDFI Trust and/or Ehlert Trusts were shams, never intending to

caused ﬁ@}gﬁer 1 and/or Mortgagee 2 harm, inter alia, by prohibiting Polk from using
th%@renovate the Griffith Property and/or repay Loan 1.

WHEREFORE, Plaintiff 2 seeks judgments against BDFI, LLC, Ehlert Law, PC and Jerel
W. Ehlert II jointly and severally, in the amount of:

a. $6,674,731.93, the principal balance due under the Note,
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b. Prejudgment interest from January 31, 2020 at the contract rate of 23.99%

$2,517.30 per diem;

c. Court costs, service of process fees; and
d. Such other and further relief as justice in this case may require. -
¥
@
Respectfully Submitted, @
O
HUNTER C. PIEL, LLC LAMBRIGHT % Mg% E
9D
/s/ William M. Rudow /s/ Casey Jon @right
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